—— Oregon Municipal Handbook —

CHAPTERO:
PUBLIC MEETINGS LAW

P Lo N P =L [ 7 X

League of Oregon Cities

Published by the League of Oregon Cities
September 2020 / Updated October 2025

Appendix A - Guide to Executive



VIII.
IX.
X.

Table of Contents

,,,,,,,,,,,,,,,,,,,,,,,,,,,,

Governing Bodies of PUDIIC BOUIES...........cooiiiii i eene e e e e e e e e e e e e e 4
A body that makes decisions for a public bOGY............oovvviiiiiieeeiii e 4
A body that makes recommendations to a public Dady..............ccooriiiciiiiiiiii 5
Exemptions: OPML does not apply to the following types of bodies.........cccccooviiiicere. 5
Governing Bodies of Certain Private BOIES..............oooiiiiiicecimmme e 6
Covered Meetings é ¢ .é.ééééeéeéeéeéeceéeéeéeéeecéeéeéeéeésd
0Convening.D..a. . Me .l DD e 7
Meet i Ng .0.QU.O L. LN e errr e e e e e e e e s anneeees 9
Meeting for..a..0DecC..Si.0.0.0. e 9
Requirements é ¢ .é.é 6 ééeééecéeééeééecéeééeceéecé éeééell
Meeting TyPeS and NOLICE. ........oooi it rree e e e e e e e e eeeaaaeeeeeeeeeeenensnnennnes 11
When NOtICE IS REQUITEM........ccoi i rrne e e e e e e e e e e e e e e e e e e e e e e e annnsennnes 11
(7o) 01 (=7 1 &30 ) 11 1= 0 VLo 1o = PP 12
MELNOAS Of NOLICE ... ueiiiiiiieiiiiiiiie et errr e e e e e e s s eenns e e e e e eeeeeaanns 12
AMOUNT OF NOTICE. ...t e e e e e e s s nnnn bbb e e eeaeeeeas 13
NOtICING EXECULIVE SESSIONS........uuiiiiiiiiiee i icee ettt rmeee e e e e e s neeas 13
Proper MEETING SPACE ......uueiiiiieeiiiaieeee ettt e e e e e e s mee e r e e e e e e e e e e bbb nenassnnsrreeeeeeas 14
LT o - o] | /PP 14
(CT=To o =1 0] 1)/ PP 14
ACCESSIDIITY.....cc e 15
EQUAIITY . ...t n e e e e nnnas 15
Recording and Retaining MINUEES. ...........uuiiiiiiiiiie e mmee e 16
Public Attendance and PartiCipatiQn..............uuuuiiicccecicecccceeeeeeeeeeeeeereeer e 17
Y T =T 0T aTo I @ o =T oo 17
Executive SessioBsé € .e.éeéééeéeééeécéeéeéeéeéeéeeéeée
Executive Sessions for MUNICIPAltIeS...........uuvviiiiieeiiice e 20
Final Decision Prohibition............coooii oo reme e e e e e e e e e e e e e e e e e e e e e e e ennnsnnennnes 23
Media Representation at an EXECULIVE SESSION..........uuiiiiiiiiiiarceee e rmmme e 24
Trainingrequiremei@t € é 6.6 é 6 € éééécéécéééeéééecéeééeéeéeé?s
Governing Body Member Training ReqUIrEMENL..............oovviiviieeeeiiciccee e 25
Grievance and Complaint Procésé ¢ .é.é e ééeééeééeééeééeéeéeéee2s
(1=t a1 = U = gl (0] o =T 1T o PR 25
Filing Public Meetings COMPIAINTS.......ccoiiiiiiiiei i rrer e e e e e e e 26
OGEC COMPIAINT PIrOCESS....cceiiiiiiiiiiiitiiiitimeme e e e e e e e e e e e e e e e e e e e e e e e e reeenn e a e e e emmmeeeeeees 26
Enforcemerd ¢ é .é.é6 éééecéééééeéécéeceééeéeééeéeéece . 27
(1T oLt = U = gl 0] o =T g1 o SR 27
Civil Penalties for Violations of ORS 192.660Q.............c.cocuuiiiiimemiiiiie e ereeee e 28

//////

APPENDIXAT Gui de t o Executive Sessionéééeééoééé.
. 86

////////

APPENDIX Ci White Paper on Public Meetings and Disruptive Citizegsé é é é & é 92

Municipal Handbook Chapter 9: Public Meetings Law

. €€



Chapter 9: Public Meetings Law

The purpose athe OregonPublic Meetings Law (OPML} to makedecisionmakingof state
and local governing bodies available to the public. This polisyaited expressiy the law i T h e
Oregon form of government requires an informed public aware of the deliberations and decisions of
governing bodies and the information upon which such decisions were made. It is the it of
law] that decision® f governing bodi®s be arrived at openl

That policyis given effect through various substantive provisions containddr ORS
192.610 to ORS 162.690, discussed beléwdditionally, the Oregon Legislature, in 2023, passed HB
2805, authorizing the Oregon Government Ethics Commission (OGEC) the authority to enforce
Oregondéds Public Meetings Law and conduct rul em
rulemaking that occurred in 2024e OGEC proposed 16 rules in total, two of which were
amendments to existing rulgsund in Oregon Administrative Rule (OAR) Chapter d 9ivision 40
(Executive Session) and Division 50 (Public MeetirfgE)e OGEC voted to approve the final rules
on September 20, 2024, and the rules became effective October 1, 2024.

Although compliance witthese provisionsight reduce the speed and efficiency of local
decisionmaking local residents benefit from a better understanding of the facts and policies
underlying local actios Therequiredprocess and formality alsmnmake it easier for cities to justify
a decision ifone is latechallengedn an administrative or judicial proceedifg.

This chapter will touch on the basic requirements of the law, beginning with the criteria for
whatgatheringc onst i t ude ainmagaivaide o n s t gowermingdodi@sunder the
OPML.®> Whereapplicable the OPML generally requires that meetings be open to the publéss an
executive session ermittedthat propemnoticebe given, and that meeting minutes and votes be
recorded The OPML also governs thecationof meetings’. Finally, the OPML includes
enforcement provisions for when thgsevisionsare violated.

Please note that this chapter is meant to pratiede OC members with an overview ttie
OMPL. TheLOC members with specific questions are encouragedtocdnfact i r ci t yds at
Further note that this chapter of the Handbook is based extensively on material in the Oregon
Attorney General 6s Publ i202REnelLOC strenglpreacammehdsatitati n g s

1 ORS 192.620.

21d.

3 SeeSecretary of Stateebsite- https://secure.sos.state.or.us/oard/viewSingleRule.action?ruleVrsnRsn=3E&423
accessefrebruary 202b

“See,e.y ORS 192.650. By recording the minutes of any meet.i
matter, 0 cities build a record that shows the basis for
arbitrary, discriminatoryretaliatory, etc.

SORS 192610 Note, HB 2464 (2025) renumbered ORS 192.610(6) t
8 ORS 192.630 to ORS 192.668ee als®AR 193050-0055 (Effective October 1, 2024).

“1d.

8 ORS 192.680.

°The Oregon Department of Justice Attorney Gowywasal 6s Of f
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cities purchase the print version ofstinanua) which is updated every two yearsfi&eonline
versionis available!® Finally, note that th©regon Department of Justi®@DOJ)reserves its legal
advice for thestate of Oregon and its agenciés sud, cities with specific questioran the OPML
againshouldconsulttheir legal counseand/or contact the OGEC.

|. COVEREDENTITIES

Understandinghe scope othe OPML is critical for ensuring compliance wittelaw. In
short, the OPML applies @) governing bodsof a public bodythat(B) hold meeting for which a
quorum is required to make a decismrdeliberate toward a decision on any mattdihe first of
those elements addresseswhm of the OPMLS that is, which entities are subject to the law. The
second of those elements addressesvtieof the OPMLS that is, whatypes ofmeetings are subject
to the law. This section addresses the first of those elements.

A. Governing Bodies of Public Bodies

The OPMLapplie®s nl 'y t o t he fojafiy @b Inii c?cpdblicyodg s 0
includes state bodigany regional council, a county, a city, a district, or any other municipal or public
corporation®*A fipublic bodyo also,includes a board,

L . . Examples:
department, commission, council, bureau, committee,
subcommittee, or advisory group of any of #fierementioned| A city is a public body under
entities®Af g o v e r n,dDmegnwhileddesnotjust mean| ORS 192.610(4), and a five-

. . . member city council is a
city council; itmeans two omore members of any public
governlng body of the city

body with Athe authority t O Fufhdrt aeplarﬁinﬁgccd)rrﬁn'isﬁoﬂs for
recommendations to a public body on policy or of a city is also a public body,

admi ni s'tTheddldwimgisubsections examiiremore | and a three-member board of
detail theauthority to make decisions and recommendations COMMISSIONErS IS a governing

andwhat entities mighin turnqualifyasa@igov er ni n gggriﬁm?ssﬂ?)%' ohg 192p6|3alr(]_‘)r(]gg

i. A body that makes decisiongor a public
body

A body with the authority to make decisions
a governing body® For instance, cities are public bodies and their governing bodies are city councils.

10 hitps://www.doj.state.or.us/wpontent/uploads/2024/12/20PRM-Manual.pdf (last accesse@ctober2025).
11 ORS 192.610(5); ORS 192.630(1).

120RS 192.630(1).

BBORS 192.610(4).

¥d.

15ORS 192.610(3).

16 ORS 192.610(3).
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Sometimes, cities delegate decisimaking authority to lower bodigsuch as planning commissions;
these too are governing bodies for the purposes of the OPML.

il. A body that makes recommendations to @ublic body

A body that has the authority to make recommendationgtdkc bodyon policy or
administration istself fia governing bodyunder the OPML’ Theserecommendindpodies are
sometimesalledfi a d v i s o ri8Froim ik itodirsea local government agency or officialay
appoint a group or committee to gather infor ma:
recommendation to a governing body, theshires the title of governing body and becomes subject
to the OPMLY®

For cities, common examples of bodies that make recommendations to a governing body
includesubcommittees of the city council and city boards and commissions. The OPML applies to
local advisory bodies and all of their members, including private citiZéredanguage of th©PML
is not limited to public officialstather,it applies taalli me mb e r s 0 makirig dexisidnod y
recommendation® a public bodyeven if all of the members are private citiz&hs

iii. Exemptions: OPML does not apply to the following types of bodies
Pursuant to OAR 19050-0010, there are three types of groups that OMPL does not apply to.

(a) Fact Gathering Bodies Bodies with only the authority to gather and provide purely
factual information to a public body, and that do not have the authority to make decisions
or recommendations.

(b) Bodies Advising Individual Public Officials. Bodies appointed by an individual

public official with authority to make recommendations only to that individual public

of ficial who has the authority to act on t
pass the recommendations on unchangedgtdbhc body.

(c) Certain Multi -Jurisdiction Bodies. Multi-jurisdictional bodies whose Oregon
members do not constitute a majority of th

170ORS 192.610(3).
18 ODOJ,ATTORNEY GENERALG PUBLIC RECORDS ANDMEETINGSMANUAL , P. 121(2024).
190ORS 192.610(3).
20 0ORS 192.610(3).
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B. Governing Bodies of CertainPrivate Bodies

Technically, onlcoverdd pyuhe OPME Howevkr, ieisatdeasipossible
thatsome private bodiasightfall under the gamut of the law if they assuctesarpublic functions

There is no test for determining whether or when a private entity should be considered a
Apublic bodyo for purposes of the OPML. Theref.
about whether a private body is coveredhmsy/ law Note thathe Oregon Supreme Codtiollows a
six-part tesfor determiningvhen aprivatee nt i ty i s the Afunctional equ
underOregord Bublic Records Las?*Those factors include (1) the ¢
the functions, i.e., whether the function performed is traditionally private or public, (3) the scope of
authority exercised by the entity, (4) whether the entity receives financial sinopothe
government, (5) the degree of government contr .
offices and employe€s. That saiithe OPMLhasi t s own defini,di @amd adto fiiptuk
clearwhetherthesefactors apply in the meetings contékt.

[I. COVEREDMEETINGS

The previous section explained that the OPML applies t he figo voéapohlicng bod
b o d% Nobevery action that a governing body takes, of course, is subject to the GRMIa
Ameetingod of a goverinsubegtothelaawy of a public body

The OPML definesameetingélgt he A conveni ng doforderto(8 D makai ng
a decision odeliberateoward a decisiomand for which(3)ia quorum 2§ s required.
Taken together, a meeting only occurs whegewerning body convenes, reachegiarum and
discussesr deliberates on gitmatters’’ This section examinesach of these elements under the
OPML and how courts have interpreted them.

Before reviewinghe meeting elements, please note that at sastategories of gatherings
that might other wise qu alhavkyeenesemptdyetatatd®Asygs 6 un d

such, these gatherings are not fimeetingso for

1 The onsite inspection of any project or program; and

21 ORS 192.610.

22 SeeMarks v. McKenzie High School Faéinding Team319 Or 451, 4685 (1998) (interpreting ORS 192.311).

21d.

240ORS 192.610(4).

2 0ORS 192.630(1).

26 ORS 192.610(5).

2"IdbUnder the OPML, a decision is any action that require:
220RS 192.610(5).
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1 A gathering of any national, regional, or state association to which the public body or its
members belondrhis includes any monthly, quarterly, or annual gatherings of the League
of Oregon Cities or National League of Cities.

A. 6 Co n v earMeating 0

For governing bodies, the most natural method of convening is in p&&oourse, modern
technology provides many other wdgs members of a governing body to convene with one another.
Because conveningight occur byaccident, members of governibgdies need to be mindfabout
how they communicat@with each otherand staffo avoi d hol ding a fmeetin
the 203 Legislative session, dlise Bill2805°a mended ORS 192. 610¢8asd def
wellthefide |l i bo¥gr at i on

Outside inperson meetings, the OPML applies to teleconferences, web conferences, and more
generally to ftel ephon é&Moreover theQPMI appliés i exadlyrmeu ni ¢
same way to these meetings as it does-fieison meeting¥.Inherent in this are logistic#sues,
such as guaranteeing public attendaondide meetingnd ensuringhat themediumof
communication caaccommodateveryone who wishes to atterghcal governing bodies must solve
these issues and comply with all other OPML requirements if they hold a meeting that it is not in
persorn:®

It may bepossible for a governing body to convehmughserialcommunications on a
topic.3® In 2015, the Oregon Court of Appeals found that three county commisgioaepsorum of
the governing body had violated the OPML by using a series of phone calls and emails to reach a
countydecision®” While the Oregon Supreme Court reverigiruling the courdid not express an
opinion one way or the other eerial communication®. Therefore, that portion of the Court of
Appeals ruling still holdat least someveight.

20AR1990050005 (1) (2) (Effect i vcemnDucatedb ears 1 ,he2 dZ4) ode fai pes s
transmitting information to another person though verbal;vesbal, written, or electronic means. Neerbal means

includes gestures, such as thurdipsand thumbsl o wn, as wel | a sommungationd aang ufatglkee and
expression or transmission of information from one person to another through verbatrialy written or electronic
means. No+sverbal means include gestures, such as thwptend thumbsl o wn, as wel | as sign | an

30 Seehttps://olis.oregonlegislature.gov/liz/2023R1/Measures/Overview/HBPa8baccessedebruary 2025

SIO0RS 19 2. 61 0conteningll e(@)iGathering ifi a physical location; (b) Using electronic, video or telephonic
technology to be able to communicate contemporaneously among participants; (¢) Using serial electronic written
communication among participants; or (d) Using an intermediacydommu ni cat e among participan
20RS 19 2. 61 0deliBeratiodce fd snefsdiiscussi on or comminaikde atgi @m otcleasts .
33 0ORS 192.670.

34d.

%1d.

3¢ SeeHandy v. Lane Count274 Or App 644, 6665 (2015)reversed on other ground360 Or 605 (20165ee also

OAR 1990500020 (Effective October 1, 2024).

3" Handy,274 Or App 644, 6645 (2015).

38 See generally Handy v. Lane Coyr8g00r 605 (2016).
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TheCourt of A pagbal privadge, serialtcamdnunitations among menbersa r e
OPML violations3® Just as it is with meeting in person, members of a governing body may correspond
through email or voicemail on topics unrelated to city business. Thesecseni@unicationsnay
become an issue only whentheyre onduct ed for the pur.g@se of de

In the 2023 Legislative sessionptiseBill 2805 incorporated parts of the judicial holdings in
theHandyc ases and added fiexc e ptoiexempstainings, ncdiRS 192 . 69
business, and administerial activities.

As of October 1, 2024, the Oregon Government Ethics Commission completed its rulemaking
process angrohibitedserial communicationg?

(1) A quorum of the members of a governing body shall not, outside of a meetidgcted in
compliance with the Public Meetings Law, use a series of communications of any kind, directly or
through intermediariég for the purpose of deliberating or deciding on any matter that is within the
jurisdiction of the governing body.

(2) The prohibitions in section (1) apply to using any one or a combination déliba/ing
methods of communication:

(a) In-person;

(b) Telephone calls;

(c) Videos, videoconferencing, or electronic video applications;

(d) Written communications, including electronic written communications, such as
email, texts, and other electronic applications;

(e) Use of one or more intermediaries to convey information among members; and

(f) Any other means of conveying informatith.

This type of communication covers things such as social media posts, emails, and text
messages, or any other means of conveying inform&iemal Electronic Written Communications is
d e f i naserieao$ sudtessive or sequential communications among members of a governing body

3% SeeHandy, 2740r App at 66466 (2015).

1dThe Court of Appeals noted that a plaintiff |likely ne:
indicia of a purposeéto delilherate or decide out of the
41 SeeHB 2805 (2023)https://olis.oregonlegislature.gov/liz/2023R1/Measures/Overview/HBA&8baccesseBebruary

2025.

42 OAR 1990500020 (Effective October 1, 2024).

“rintermediarieso  iefined th OAR 199050-0005(7) (Effective October 1, 2024) @es person who is used to facilitate
communications among members of a governing body about a matter subject to deliberation or decision by the governing
body, by sharing information received from a member or members of the governing body with other roéthkers
governing body. The term Aintermedi &@ryo can include a me
44

“id
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using written electronic means, including emails, texts, social media, and other electronic applications
that communicate the written worth

B. Meetingd Quor umo

By |l aw, a meeting cannot take pl &%hetesmi t hout
Aquor umo aisthefirenum nuenber of members of a governing body required to legally
transact business. In the absence of a statute, ordinance, rule, charter, or other enactment specifically
establishing the number of members constituting a quorum, a quorum is a nudjtréywoting
members of the governing badi? For cities, quorum requirements oftareset by charter, bylaws,
counci |l rules, or ordinance. I n the absence of
under state law is a majority of the governing bttly.

If a quorum of members convenes, then the OPML will apply unless the subject matter
discussed is completely unrelated to a city decision or recommendation. Conversely, if less than a
guorum convenes, then a fAmeet ifneginthdlans not t ake

Quorum is a technical requiremelnt.practice cities shouldavoid deliberding towards
decisions or recommendatiomssmall groupsGatherings that are below quorum asearly
deliberations violatéif nothing more) the policy of OPML, which is to include the public in the
decisionmaking procesg®!

Significantly, meetings that do not require
OPML. As such, meetings with staff generally do not constitute public meefrsgsgle city council
membemay meet wth staff to discuss city business becasisdf are not members of the city council

C. Meetingfora6d Decdsi on

By law, members of a governing body only meet for purposdseeddPMLIif they are making
or deliberating?Tthewd®OPdMLa died é miesi @an.fideci si ono a

46 OAR 199050-0005(10) (Effective October 1, 2024).

4TORS 192.630.

48 OAR 199050-0005(9) (Effective October 1, 2024).

®OD0OJ, ATTORNEY GENERALOGS PUBLI C RECORDRS20AND MEETI NGS MA
S0ORS 192.620.

51 OAR 199050-0005(4) (Effective October 1, 2024) defimdeisionmakingpr ocess as @At he process
engages in to make a decision, such as (a) identifying or selecting the nature of the decision to be made; (b) gathering
information related to the decision to be made; (c) identifying and assessing alternatiwesglii)g information; and (e)
making a decision. o

520RS 192.610(5)0AR 199050-0005(3) &ffective October 1, 2024)
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Any determination, action, vote or final disposition upon a motion, proposal,
resolution, order, ordinance or measure on which a vote of a governing body is
required, at any meeting at which a quorum is preSent

In other words, only topics that relate to the business of the sgcial Gatherings? A quorum of

governing body trigger the OPML. This subject matter a governing body is permitted to

requirement means that members of a governing body are|fré&°€t in @ social setting without
triggering the OPML. Care must

to gather to discuss a number of topicgports, television, be taken, however, to avoid any
literaturéd as long as these do ramincern thevork of the discussion of public policy or
governing body. administration, lest the social

gathering evolve into an illegal
public meeting.

Pursuant to recent rulemakingpplicable meetings
subject toOPML to include the following: (1) regular
meetings, (2) special meetings, (3) emergency meetings, (4) executive sessions (separate to or
convened with another type of meeting), and (5) work sessions/work¥hiepworthy, there are
enumerated exemptions, includitinge following:

(@)  Onssite inspections of projects or programs, provided the members of the governing
body do not engage in deliberations or decisions on matters that could reasonably be foreseen
to come before the governing body.

(b) The attendance of members of a governing body at any national, regional or state
association to which the public body or the members belong, provided the members of the
governing body do not engage in deliberations or decisions on matters thatreastthably

be foreseen to come before the governing body.

(c) Communications between or among members of a governing body, including
communications of a quorum of members, that are:

(A) Purely factual or educational in nature and that convey no deliberation or
decision on any matter that might reasonably come before the governing body;

(B) Not related to any matter that, at any time, could reasonably be foreseen to come
before the governing body for deliberation and decision; or

(C) Nonsubstantive in nature, such as communication relating to scheduling,
leaves of absence and other similar matters.

53 ORS 192.610(1)
54 OAR 199050-0015.
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(d) Any matters listed in ORS 192.690.

Lastly, this new rule specifically states tipaitvate meeting where a quorum of a governing
body engages in discussions or communi-making ons
process on matters within the authority of the governing body violates the Public Meetings Law

Yet where the topics do relate to matters concerning the governing body, any discussion by a
guorum of the body will trigger the OPML. As noted by®@OJ even meetings Afor
purpose of gathering i n°fAcoordiggly,the DG refommdndsthatd er t
members of governing bodies avoid discussiity each otheanyof the facts or context of local
matters unless they are participating in a proper public meeting.

[1l. REQUIREMENTS

The last two sectiorsnsweredhewhoand thewhatof theOPML, namely whaéntitiesand
what meetings of those éigs are subject to the laMow comes the meetingquirementsincluding
rules onnotice,meetinglocation,and the recording of minutes and vofeise OPML also requires
public attendance, and many laws further require public participation. This section addresses these
requirements and the challenges that accompany it.

A. Meeting Types andNotice

As a reminder, each city in Oreg@nsubject to its own individual charter, municipal code and
rules of procedurefublic notice is a common topic of local procedure. As sihei,OC
recommends that citieonduct a thorough review of applicable charter provisions, municipal code
sections, and their respective cityods rules an:
additional requirements to be followed when creating and posting a pabbte.iThis section will
address the minimum notice requirements under state law.

i. When Notice is Required

The OPMLrequires public notice to be givanytime agoverning body of a public body
holds afi me e tas definédinder the law® Therefore, alfegular, special, and emergency meeting

%|1d; ODOJ, ATTORNEY GENERALOGS PUBLI C REQAPEH24AIBOp MEETI NG S
Gen 1471, 1977 WL 31327 (197 8geOregonian Publishing Co. v. Bd. of Parp&5 Or App 501, 5006 (1989) (Board

of Parole had to open the informatigathering portions of its meetings to the public); Letter of Advice to Ron Eachus, at

6 (a quorum of the Public Utility Commission could not meet with staff in private to recéoreniational briefings on

public utility regulation and agency administration).

56 ORS 192.640.
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requirenotice, though the amount nbticedepends on the meeting tyfgenerally, notice is required
for any interested persons and any media outlet that has requested’notice.

ii. Contents of the Notice

ORS 192.640(1) requires a notice for meetings which are open to all members of the public to
contain, at a minimum, the following information:

1 Time of the meeting;
1 Place of the meeting; and
1 Alist of the principal subjects anticipated to be considered at the meeting

While the first two items are sedixplanatory, the list of principal subjects is less clé4rile
publishing the agenda along with the notice is generally sufficient for this requireheeD)OJ
recommends that the listpfr i nci pal subjects fAbe specific eno
recognize the matters®in which they are intere:

Occasionally, a governing body may wish to discuss a subject that was not on the list, perhaps
because the issue arose too late to be included in the notice. As a matter of state law at least, the
absence of a subject from a notice does not preclude ¥eengag body from discussing it; undiae
OPML, the list ofanticipateds ubj ect s does finot | imit the abil:i
additiond&l subjects. 0

Beyond these requirements, a common practice is to include information in the notice for
persons with disabilities. The OPML mandates thdilic bodies make all meeting locations
accessible to persons with disabilitfés.

iii. Methods of Notice

There are a variety of ways a public meeting notice may be péstgrerning body satisfies
the public notice requirement by providing notice of its meetings when displayed conspicuously in the
following places: (1pu bl i ¢ bodyés website; (2)sta@agermriesn Tr an
may post here); ()ewspaper; (4gommunity /bulletin boards; (5)social mediaaccounts; (6email;

571d., see als®AR 199050-0040 (Effective October 1, 2024).

80DO0J, ATTORNEY GENERALG6S PUBLI C RECORIDIB320BAND MEETI NGS MA
59 ORS 192.640.

60ORS 192.630(3) ODOJ, ATTORNEY GENERALG6S PUBLI C REGABMBTS AND ME
(2024).
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or (7) mail.%* Additionally, media notice may be required if a media representative has requested
notice®?

iv. Amount of Notice

The number of days in advance a city must give notice of a public meeting depends on
the type of meeting to be conductédr regularlyscheduledneetingg, ot i ce must be #Ar e
calcul atedo to provide actual notice of the ti
including news medi a Adnuthndtice asreasopallypossible butno ot i
less than 48 hours advance notice is requited.

For special meetingse. nonregular meetings, notice must be provided at least 24 hours in
advance to fAthe general publicodo and %Hheonyn t o @
exception to the 2our notice rule for special meetings is an emergency me#éting.

For an emergency meeting, the governing bod:
and mustlescribehe circumstances of the emergency in the meeting mifUEa®n these meetings
requirenotice; he OPML requires that emergency meetings be noticed in a manner that is
iappropri at e t.68Furtiesnore, ar emergascy rmeetingensay only be used to discuss
matters pertaining to the emergerigyn Oregon Association of Classified Employees v. S#leiner
School Districtthe Oregon Court of Appeals found thatchool district had violated the OPML by
using an emergency meeting held for bwudget rea:
emergency mattéf. The LOC recommends that cities wsaergency meetings only in clear
emergencies and only as a way to respond to the emergency.

V. Noticing Executive Sessions

If the type of meeting to be held is an executive session, the governing body holding the
executive session is required to give noticthe manner described aboitén addition, the notice
must be sent to each member of the governing bolg. member of the governing body can be
excluded from receiving notice of the executive ses®wan if it is known that the member is unable

61 OAR 199050-0040(2) €ffective October 1, 2024).

62 0AR 199050-0040(2)(c) €ffective October 1, 2024).

62 ORS 192.640(1).

54 OAR 199050-0040(4)(a) €ffective October 1, 2024).

55 ORS 192.640(3)see alsdDAR 199050-0040 (4)(b) éffective October 1, 2024).
56 OAR 1990500040 (4)(c) éffective October 1, 2024).

571d.

581d.

®See Or. Assodén of Cl aKsizeiSch. Ris?4IEd PlAppy28,8X5(1989). Sal em
0ld.

T ORS 192.640(2)see alsdDAR 199050-0040(3)(d) &ffective October 1, 2024).
2|d.
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to attend the meetingn addition, vhen providing notice of an executive session, the notice is required

to state the specific provision tife OPMLthat authorizes the executive sessiRinally, unless the
executivesession is necessary to respond to an emergency, the notice of the session must be provided
withami ni mum of 2% hoursodé notice.

B. Proper Meeting Space

The OPML requirments fora public meeting spadall roughly intofour categories. First, the
meeting spacmust haveappropriatecapacity.”® Secong the meetingpacemustbewithin the right
geograghy.’® Third, themeeting space mushtisfy criteria foraccessibility.’” Fourth, the space must
be a place ogéquality.”®

I. Capacity

The OPML provideshatarny and allpublic meetingmu st fAbe open to the p
anyone interested i n at t ¥Bdsedmogthisilantuage,lit shoudd be e r mi
inferredthat governing bodies need to anticipate roughly how many citizens will be interested in a
meeting and plan accordingl§x. meeting space that is woefully inadequate for the expected turnout
likely is a violation of the OPML.

il. Geography
TheOPMLI ays out certain criteria for the | ocat
provisions are presented in an fAeither/oro | is;

OPML requires that a meeting spaitherbe(l)iwi t hi n t he geographic bou
body,(2)at t he public bodyds di@dhmnearéssptactieatldcati@h. he ad g
Generally speaking, the LOC recommends public meetings be held within the city unless exigent
circumstances ari se. I n the event of tlieeen actua
criteria do not apply and the governing badsty hold an emergency meeting at a different location
thanthe ones describechere®!

7d.

4 ORS 192.640(3).

5ORS 192.630(1).

6 ORS 192.630(4)

7ORS 192.630(5).

B8ORS 192.630(3).

9 ORS 192.630(1).

8%O0RS 192.630(4). A fourth option for most publdic bodies
811d.
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iii. Accessibility

In threemain waysthe OPMLrequiresaccessibilityfor persons with disabilitie® First,
meetings subject to the OPML must be held in places accessible to individuals with mobility and other
impairment$3 Second, the public body must makégaodfaith efforto provide an interpreter at
the request of deaf or haod-hearing person®'.

Third, due tothecoronavirus pandemic, the governniestate and local were forced to
adapt to virtual public meetings to meet the strict starsadrdllowing public access to the elected
official and public policy decisiomaking procesregon Legislature passetbuse Bill 2568° in
the 2021 session, reqinig those remote options to contintfelhis amendmeritecame effective
January 1, 2022equiting government agencies, whenever possible, to allow the public to remotely
attend public meetingsthrough telephone, video or other electronic méaas well as give the
public the ability to testify remotefy/.

The amendmergmphasizes theequirenent ofgoverning bodies to make most public meetings

(excludes executive sessiomsg mot el y accessi bl e %Membersdftheasonab
media already have access to most executive sessio3RBuUL92.670 aesnot specify if governing

bodies must also provide remote access to the media for these m&etings.

Cities can find guidance on the first requirememtd the potential penalties for failure to
comply,underlaws and regulations of the Americans with Disabilities Act (AD¥Xg for thefi g o0 o d
f a i réghirémentthiscan be enforcednly through the OPMI®®*The | aw defathnes a fi
effofAt ochadi ng thé depadmentarathear stage or local agency that maintains a list of
gualified interpreters and arranging for the referral of one or more qualified interpreters to provide
interpreter service®*

iv. Equality

Public bodiesare prohibited from holding meetingderediscriminationis practicecbn the
basis of race, color, creed, sex, sexual orientation, national origin, age, or di$aGiityerally, a

82See ORS 192.630(5)(a).

831d.

841d.

85 SeeHB 2560 (2021)https://olis.oregonlegislature.gov/liz/2021R1/Measures/Overview/HBRa60accesseBebruary
2025.

86 ORS 192.670 (HB 2560)Meetings by Means of Telephone or Electronic Communication.

871d.

88 1d.

89 But seeDAR 199050-0050(4) Effective October 1, 2024) (requiring media access to be allowed to virtually attend
executive sessions if any other individual is virtually attending).

0SeeODOJ , ATTORNEY GENERALOGS PUBLI C RECORDB&S3E0RD. MEETI NGS
91 ORS 192.630(5)(€).

920RS 192.630(3).
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publicbodymaynothold a meeting at a location thatised by aestrictedmembership organizaig
but may if the location is not primarily useg such arorganizatior?®

C. Recading and Retaining Minutes

The OPML requires that the governing body of a public body provide for sound, video, or
digital recording, or written minutes, of its public meetiftg/hatever the formathe record of the
meetingmust includehe following categories of information:

(a) All members of the governing body present;

(b) All motions, proposals, resolutions, orders, ordinances and measures proposed and their
disposition;

(c) The results of all votes and, except for public bodies consisting of more than 25 members
unless requested by a member of that bty yote of each member by nafie

(d) The substance of any discussion on any matter; and

(e) Subject to ORS 192.311 to 192.478 relating to public records, a reference to any document
discussed at the meetir{§.

When recording minutes, the objectivent to include every word said at the meeting, but
rathertoprovidena true reflection of the matters discu:
part i ciUpoa oohctusion of the meeting, the minutes must also be available to the public
Aiwit hin a r &ahs@DOanbtésehattwitmseme@xceptions, the minstesuldalso be
Aavail able to persons with disabilities in a f
audi 0% Thenenutés or recordings required, which include executive sessions, shall provide for
either written minutes or audio, video, or digital recordit¥§s.

Finally, the OPML requires thatinutes or another record of a public meeting must be
preserved for a reasonable titfiéHowever,theSsecr et ary of St atebés Retent
requires minutes of neexecutive session meetings to be retained permanéhByecutive session

% 1d.

94 ORS 192.650(1)

®*Note that the recording of minutes requires the Avote o
on request. This means that members of a governing body cannot vote anonymously. The Court of Appeals has held,
however, thatoft hme rieclogadreadd vote SeeDD@&,  ATTORNE¥EVEGENERAIRO !
PUBLIC RECORDS AND MEETINGS MANUAL p. 138-39 (2025) (citing Gilmore v. Bd. of Psychologist Examinegd

Or App 321, 324 (1986)pee als®DAR 193050-0055 €ffective October 1, 2024).

% ORS 192.650(1).

971d., see alsdDAR 199050-0060 gffective October 1, 2024).

%8 |d.

®OD0OJ, ATTORNEY GENERALO®S PUBLI C RECORIBHE2MND MEETI NGS MA
100 OAR 199050-0060 (Effective October 1, 2024).

1011d. at 162 (citingHarris v. Nordquist 96 Or App 19 (1989)).

102 0AR 166200-0235.
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minutes must be retained for 10 yedfsThe LOC recommends that cities consult with their attorney
before setting a retention schedule for meeting minutes.

D. Public Attendance and Participation

The OPML is a public attendance law, not a public participationGemerally, neetings of a
governing body of a public body are open to the public unless otherwise provided 8§ Yatwhile
the law guarantees the right of public attendance, the lawndbgsarantee the right of public
participation. In fact, the OPML only expressly mentions public participation in two specific contexts:
the opportunity for Apublic commento on the em
ipubl i ¢ c o rstarelards @ beoused to hire a chief executive offfGer.

Importantly,public participation lawslo exist elsewhere under state and local laws. In many
cases, public participation might be requibgthnother statute, a state regulation, or by a local charter
or ordinanceFor example, a city ordinance may require the city council to hear public comment when
the council considers whether to condemn private property for publiSinsiarly, state law requires
cities to provide an opportunity for public testimony during the annual budgeting pt&tstaste
regul ations, meanwhile, require that #A[c]itize]
present comments orally at one or more hearing:
plan1%’ For this reason, the LOC cautions cities to consult their attorney before choosing to withhold
opportunities for public comment. Note that there is noagkEnstpublic participation if cities wish
to allow it at meetings.

i. Maintaining Order

For cities, the chartardinarily designatea specific person with authoritg keep order in
council meetings, often the mayor or the council presidentother governing bodies serving the
city, the one with this authority likely is the leader of the body, such as the head, chair, or president of
a particular committee, group, or commission. Generally speaking, a citgdopy meeting rulesnd
a violation of these rules can be grounds for expulstonmore information on maintaining order in
council meetings, consult the LOCO6s®Model Rul e

Reasonable restrictions also may be placed on public participation. Hownaeemust be
taken to protedhe freedom ospeech under theirst Amendmenand Article 1, Section, of the
Oregon ConstitutiorF-or example,tte First Amendmeryrotects the interest oftizens who are

103 Id

104ORS 192.630(1).

1050RS 192.660(7)(d)(C); ORS 192.660(7)(d)(D).

106 ORS 294.453

107 0AR 660025-0080(2).

108 EAGUE OFOREGONCITIES, MODEL RULES OFPROCEDURE FORCOUNCIL MEETINGS
https://www.orcities.org/download_file/604/188ast accesseBebruary 202p
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fidirecing speech about public i s¥6peechisaoprotettenl 5gat wh o
that can be enjoyed not only througgttual speechout alsothroughexpressive condugtsuch as

making a gesture, wearing certain clothing, or performing a symbotié’attile the right to speech

i's Aenor mous contenineutradlimitationsBjFerther, o titg is required tédi g r a n t

access to all who wish to exercise their right to free speech on every type of government property, at
any time, without regard to thedisruption cau:

a. The Time, Place and Manner of Speech

Under federal law, aityd souncil meeting osimilar meeting is considered a limited public
forum 13 At a minimum,any expression of speech diraited public forumin Oregoncan be limited
through time, place and manner restrictib¥igime, place and manner restrictions are simply dha
rulesregulatingthetime in which a person may speak, fhlacein which a person can speak, and the
manner in which the speech cdie made. An important caveat is that all of these restrictions must be
viewpoint neutral!® The restrictions also must sereleditimateinteresd andprovidefi mple
alternatives forthe intended message. 0

Because these restrictions are constitutidnagl governing bodies generally can establish a
specific format for speech at a council meeting or other public meEtingxample,& i t y6s budg
committee mayhoose to limit public commetrd the start of a hearirand limit the amount of time a
person may speakimiting public comment to the start of a public hearing is not legally contentious.

The challenge of time, place, and manner restrictions is ensuring that the restrictions are
enforced consistently and equally to all speakers and that the restrictions cannot be construed as
discriminating against a given viewpofdt.That said, cities generally will avoid triggering the First
Amendment if their restrictions ser We&Thifiiptue pos e

109 See White v City of NorwalR00 F2d 1421, 1425 (9th Cir 1990).

110 See Virginia v. Blagks38 US 343, 358 (2003).

111 See Whitg900 F2d at 1425 (1990).

1125ee Walsh v Eng&54 FSupp3d 1113, 1119 (D Or 2015) (quotaynelius v. NAACP473 US 788, 799 (1985)).

113 SeeWhite 900 F2d at 1425 (1990).

114 See State v. BabsaB65 Or 383, 408 (2014). Under federal law, expressions of speedimited public forum can

al so be subpaseddbordkcesteptovided those rul eBngalbdeF bot h
Supp 3d at 1128. Thus, under federal law, a city council could lim@ahtentof a public comment to the subjetiatter

at hand as long as it did not apply this rule uneveflyite 900 F2d at 1425 (1990). In Oregon, however, the free speech
clause Oregon Constitut i ebma saepdpde aresg utl Gee @uammdr Mbdiia Ginpeeseytshi. c o n t
Inc. v. Dept. of Transp340 Or 275, 288 (2006). Cities should err on the side of caution by permitting speech on any
Asubjecto at meetings and |l imiting only its time, place,
115 See Whitg900 F2d at 1425 (1990).

116 See Babsqr855 Or at 408 (2014).

117See Norse v City of Santa Cr629 F3d 966, 976 (9th Cir 2010) (noting that viewpoint neutrality is a key element

under the First Amendment),

118 Alpha Delta ChiDelta Chapter v Reed®48 F3d 790, 800 (9th Cir 2011) (quoting, in pegrd v Rock Against

Racism 491 US 781, 791(1989)).
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even i f an otherwise valid r amidentallgotirdemssgmeunder
speakers, messaYes or viewpoints.o

b. Disruptive Conduct

A good example of an Aincidental 0 restricti
noted above, cities and other governments are |
carrying out government business. So, even if the disruptive gdtatvoice or some form of
expressive conduct, i.e., speech, it can be reguldtd@the rule against actual disruptions means that
governing bodies may override oned6ds freedom of
audience member is shouting loudly at others or when an individual refuses to sit down long after their
allottedspeaking time has endedhe general rule of thumb is that the disruption hasegentthe
governing body from completing its work.

Conversely, cities mustactuald | diws ranp/t iacrt d otnes ttr
bodyods abil it y!?indNorsevQitg af Banta Grudsriexammesthe Ninth Circuit
Court of Appeals found that an audience member giving the Nazi salute did not actually interfere with
or interrupt the public meeting and that the city therefore had not been justified in removing the
individual from the meting??In reaching its decision, ti¢orseCourt foundthafi [ a] ct u a |
disruption means actual disruption. It does not mean constructive disruption, technical disruption,
virtual disruptionnhunc protunad i srupti on, or ¥Ymaginary disrupt.i

c. Barring Disruptive Individuals

It is not uncommon for a person desiring to make their point to cause several disruptions at the
same meeting or over a series of meetings. The constant disruption of public meetings by the same
person, despite repeated warnings and removals, often leldlds gfficials to consider suspending the
person from future public meetingdnfortunately, any efforts to suspend or ban individuals from
future hearings are highly suspect and likely unconstitutional.

On two separate occasions, federal courts haiethat prohibiting a disruptive person from
attending future meetings, and from entering the entirety of a government facility, is not permitted
under the First Amendmenh Reza v. Pearcehe Ninth Circuit Court of Appeals ruled that
Ai mposing a complete bando on a persondbs entry
bounds of reasonableness as a response t o 2ASinslarly mWashaect of d
Enge afederal district court found that tlogty of Portland couldnoi pr ospecti vel y excl

119 |d.
120 Norse 629 F3d at 976.

121 Id
122 Id

123 |d
124Reza v Pearge306 F3d 497, 505 (9th Cir 2015).
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individuals from future public meeting¥ merely
Note, however, that a district court decision is not binding precedent. While neither of these cases
conclusively answers the question of whether a frequently disruptive individual can be barred from
future hearings, they cast serious doubt that a court would uphold such an action.

V. EXECUTIVE SESSIONS

An executive session is a public meeting that is closed to members of the general public.
Executive sessions may only be held for certain reasonthamdhemeeting requirements discussed
above still appt, such as notice, location, and minkteping requirementg®

For a thorough assessment of how executive sessions apply ts@#@egon Government
Ethics Commission Executive Session Handd(t.

A. Executive Sessios for Municipalities

The Oregon Legislative Assembly has identifi€tikcumstances in which an executive
session iswthorized:?8 Of these 12 circumstances are likely to bsed by municipalities

1. Employment of a public officer, employee, staff member or individual agent.

Members of gverning bodies magenerallydeliberate whether to emplaydividualsthat
meet this descriptiotHowever, amly consideration of an initial employment is permissible under this
section'?® That said, his exception does not apgly any public officeremployee, staff member, or
chief executive officer unlegg) the position has been advertig@)land there already exists an
adopted regular hiring procedur@In addition, with respect to public officers, the public must have
had an opportunity to comment on the officerads
there must be adopted hiring criteria and policy directives.

125 See Walsh v Engé54 FSupp. 3d 1113, 1119 (D Or 2015).

1265ee0RS 192.660see als®ORS 192.610(2) (defining an executive sessi
2Thttps://www.oregon.gov/ogec/training/Documents/Training%20Resource%20Charts%20%26%20Materials/Exec%20Se
ssion%20Handout.pdfast accesse@ctober2025).

1280ORS 192.660.

1290AR 1990400027 €ffective October 1, 2024).

BOORS 192.660(7). This provision applies for a chief executive officer, public officer, employee, or staff member only if
the vacancy for the position has been advertised; if reqular procedures for hiring have been adopted; and, for a public
officer, if thepublic has had opportunity to comment on the employment.

BLORS 192.660(7)(d)(D). This provision is for a chief executive officer, and the governing body must have adopted hiring
standards, criteria, and policy directives at meetings open to the public in which the public had the opportunity to
comment.
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This type of executive sessicannotbe used for either of the following purposes:

91 Tofill a vacancy in any elected office, public committee or commission, or advisory
group;**2or
f Consideration of general employment policigsor

f Todi scuss an ¥fficerodos salary.

2. Dismissal disciplining, or hearing complaints or charges relang to a public officer,
employee, staff member or individual agent who does not request an open hearing.

A governing body may hold an executive session on disciplinary ma#ansever, the subject
of the deliberations must be provided with an opportuoitiequesain open hearing® Clearly, this
means that the governing body must notify the individual well in advance and determine whether they
wish to have an open hearing.

Generally, cities should be aware that public employees have a property interest in their
employmentWhen in doubt, ities that are members of CIS amcouraged to consult tiidS Pre
Loss Legal Departmetieforetaking disciplinary actionFailingto do so can negatively impact a
citydés deductible if a | awsuit or wrongful ter

3. Persons designated by the governing body to carry on labor negotiations.

This provision allows city officials to hold an executive session to conduct deliberations with
the person they have designated t oSNatetthathis t he
is one of the fewneetings wheraeews organizations and the media can be excluded from an executive
sessiont?’

4. Personsdesignated by the governing body to negotiate real property transactions.

This provision allows city officials to hold an executive session to conduct deliberations with
the person they have designated to act®™Rea t he
property transactions are not limited to the purchase or sale of real préperxample, negotiations
for a longterm lease transaction undoubtedly would be included within this provigiarne
deliberations conducted during an executive session held under this provision must concern a specific

132 See0RS 192.660see als®ORS 192.660(7)(ald).

130RS 192.660(2)(a).

134 See generally2 Op Atty Gen 362, 1982 WL 183044 (1982).

135 ORS 192.660(2)(b).

136 ORS 192.660(2)(C).

137 ORS 192.660(4).

1380RS 192.660(2)(e).

¥¥0D0J, ATTORNEY GENERALOGS PUBLI C RECORD3SR0AND MEETI NGS M,
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piece of property or properti@she sessiomay not be usetb discussa c i t ytednspropeotyn g
needs'4°

5. Information or records that are exempt by law from public inspection.

In order to hold an executive session under this provision, the information and records to be
reviewed musbtherwisebe exempt from public inspection under state or federaltaihe most
commonsourcefggubl i ¢ records exempt i on andthesatt@regieno n 6 s
privilege under ORS 40.225.

6. Preliminary negotiations involving matters of trade or commerce in which the governing
body is in competition with governing bodiesn other states or nations.

A governing body may use this provision to meet in executive session when it has good reason
to believe it is in competition with other governments a @t r ade o¥2 commer ceo

7. Rights and duties ofa public body as tocurrent litigation or litigation likely to be filed.

A governing body may use executive sessions as a way to consult with legal counsel about
current or pending litigatiof:® In the event thétigation is against a news organization, the governing
body nustexcludeany journalist whais affiliated with the news organizatidf*

8. Employment-related performance of the chief executive officer of any public body, a public
officer, employee, or staff member who does not request an open hearing.

A governing body may hold an executive sess
however, the subject of the deliberations must be provided with an opportunity to request an open
hearing!* Clearly, this means that the governing body must notify the individual well in advance and
determine whether they wish to have an open hearing.

Generally, cities should be aware that public employees have a property interest in their
employment. When in doubt, cities that are members of CIS are encouraged to consult the CIS Pre
Loss Legal Department before taking disciplinary action. Failing ®odman negatively impact a
cityodos deductible if a |l awsuit or wrongful ter

9. Negotiations under ORS Chapter 293 with private persons or businesses regarding proposed
acquisition, exchange or liquidation of public investments.

1401d. (citing Letter of Advice to Rep. Carl Hosticka, 1990 WL 519211-@376) (May 18, 1990)).
11 0RS 192.660(2)(f).

42 ORS 192.660(2)(g).

130RS 192.660(2)(h).

1440RS 192.660(5).

145ORS 192.660(2)()).
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This provision allows cities to conduct negotiatiaisutcertain public investmenté® The
final decisionon these investmenisust occur in an open public meetisge below}*’

10.Information on the review or approval ofcertain security programs.

In order tohold an executive session under this provision, the security program must be related
to one of the areas identified under ORS 192.660(2)(n). These include telecommunication systems and
the figeneration, storage or onveyance ofo0o cer:

11. To consider matters relating to the safety of the governing body and of public body staff and
volunteers and the security of public body facilities and meeting spacé¥.

12. To consider matters relating to cyber security infrastructure and responses to cyber security
threats.1%°

The executive session statutes are each narrowly tailored to address limited circumstances. If the
subject of the proposed meeting does not fit within one of these circumstances, the executive session is
prohibited, and the meeting must be held in opesiea. Complaints alleging a violation of the

executive session laws by a public official may be made to the OGEC for review, investigation, and
possible imposition of personal liability of civil penalties up to $1,560.

LOC advises membetes consult with their attorney if they have questions regarding executive
sessions.

B. Final Decision Prohibition

UnderheOPML, executive sessions must not be use
action or maki fYvhik finpl decisionsichnnat lsetmiade, reity douncils and other
public bodies may still reacmanformalconsensus duringnexecutive sessioly® This provision
simply guarantees that the public is made aware of the deliberationsaftwmsal vote in a public
session satisfies the requirement, even if the vote merely confirms the consensus reached in executive
sessiont>*

146 ORS 192.660(2)(j)-

147 ORS 192.660(6).

148 ORS 192.660(2)(n).

19 0ORS 192.660(2)(0). HB 2806 in 2023 Oregon Legislature added this topic to qualify for executive session.

0 0ORS 192.660(2)(p). HB 280@023 Oregon Legislature added this topic to qualify for executive session.

151 ORS 192.685; ORS 244.350(2).

1520RS 192.660(6).

153 OAR 199040-0060 €ffective October 1, 2024).

1%45eeOD0OJ, ATTORNEY GENERALOGS PUBLI C RECORDS50R0RD sedBlHTI NGS
OAR 1990500055 €ffective October 1, 2024).
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C. Media Representation at an Executive Session

Representatives of the news media must be allowed to attend all but two types of executive
sessiond>® The news media may be excluded from an executive session held to conduct deliberations
with a person designated by the governing body to carry on labor negotiations or an executive session
held by a school board to discuss certain student retSmlliso, remember that a city council or
other public bodynustexclude any member of the press if the news organization the reporter
represents is a party to the litigation being discussed during the executive $¥ssion.

Even though news organizations are permitted to attend virtually every executive session,
governing bodies may prohibit news organizations from disclosing certain specified infortaétion.
Media access must be allowed virtual attendance if any individual is attending vitt8alhless a
governing body specifies what information is prohibited from disclosure, news organizations are free
to report on the entire executive sesslbalso is worth noting that there is no penalty or punishment
under the OPML against a news organization that shares information from an executive session
without t he JhetOGECsadvizes thahif rmeslia does.report something in an executive
session that they were advised not to disclose, the legal recourse options must be staffed with legal
counsel.

The OGEC does provide a sample script to read at the start of any executive session that
covers: (1) lists the statutory authorization of the executive session; (2) allows news media/designated
staff to attend executive session; (4) representatives ofmeds are specifically directed not to
report on any of the deliberations during the executive session except to state the general subject to the
session as previously announced; (4) no decision may be made in the session; and (5) at the
completion of thesession, the open session will resume.

The term Arepresentatives of the mM¥®diao i s
However, the OregoAttorneyGeneral recentlyssued an advisory opinion wherein it concluded that
under Oregagmtlhewifmmewspresentatives of institu
executive sessions and the term is fAbroad and

deliver i ng {#5Tee conelusisn.reiched by the attorney general seems to imply that bloggers
and other social media news entities are authorized to attend executive sessions. In reaching this

155 ORS 192.660(5).

156 Id.

157 ORS 192.660(5).

158 ORS 192.660(4).

159 0ORS 192.670see alsdDAR 199050-0050(4) €ffective October 1, 2024).

180 OGEC has stated they cannot define mesbaalsoODOJ, ATTORNEY GENERALG6S PUBLI C R
MEETINGS MANUAL, p. 151-53 (2024).

161 See generallPp Atty Gen 8291 (2016).
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conclusion, the attorney general relied heavily on what it believes are the stated reasons the Legislative
Assembly allowed the media to attend executive sessions when the law was originally #dopted.

Due to the ambiguity around who is or isnodt
recommends that cities generally permit any person providing the public with news, including internet
bloggers, to attend executive sessiti§ome cities may seek to establish a stricter media attendance
policy and, if so, thoseities need to undertake a meaningimd indepth discussion with their city
attorney before drafting suchapolf§Denyi ng firepresentatives of th
can lead to costly litigation.

V. TRAINING REQUIREMENT

A. Governing Body Member Training Requirement

The OGEC, duringhe 2024rulemakingprocesscreated a new training requirement for all
members of governing bodié®.This training requirement applies to (1) all governing body members;
(2) with expenditures more than $1 million dollars in a fiscal}&g3) attend an OGEC approved
OPML training; (4) once per term.

The OGEC has indicated that a person who holds multiple positions, can attend a certified
course and that will count for the positions held at that time. The member must maintain a record of
the training, and truthfully report completion upon request®QIBEC'’ The OGEC is authorized
to provide advice on whether an individual must comply.

The LOChasOGEC approvalo teach this required certified training, whsdttisfesthis
training requirementAlso, OGECoffers this training and cdound on their website:
https://www.oregon.gov/ogec/training/Pages/default.aspx

VI. GRIEVANCE AND COMPLAINT PROCESS

A. General Enforcement

The GGECis authorized to investigate and adjudicate OPML violations. The new
administrative rule, OAR 19050-0070, clarifies requirements of ORS 192.705 for filing a written

162 Id

163The OGEC states that public bodies may determine if individual meets requirement in opinion and can adopt procedures
to do so.

164 SeeOAR 199050-0050(4) €ffective October 1, 2024).

1650AR 1990500080 €ffective October 1, 2024).

166 |d

167 |d
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grievance with a public body alleging violations of OPMis. of October 1, 2024, there are new
requirements for public bodieSor assistance in creating your local grievance process
policy/procedure, please contact OGE&nd your legal counsel for advice.

B. Filing Public Meetings Complaints

I. There are three prerequisites for wharraividual whothinks an OPML
violation has occurred:

a. Submit written grievance to the public body;
b. Within 30 days of the alleged violation; and

c. The public bod¥®has 21 days to respond to complaindhThe public
body must respond in writing to both the complainant and a copy to the
OGEC py email:pbgr@ogec.oregon.gaw via mai), at the same time.
The response may contain the following options: (1) deny facts/deny
violation; (2) admit facts/deny violation; or (3) admit facts / admit
violation. 1"t

il. After 21-day period is over, complainant may submit a comptatiie OGEC,
which must include a copy of the grievance submitted to the public body and must
provide publ i¥Ifthecdmpiisantifadgstopmyvide the above,
the OGEC will dismiss the complaint.

iii. The public body must provide information on tr@&evancenotice process,
specifically, who to submit grievances to and how to submit grievantes.

C. OGEC Complaint Process

The OGEC will review received complaints for satisfactioprefrequisites; conduct a
preliminary review; and possiblyitiate aninvestigaton.*’*

188 OGEC contact informatiorwww.oregon.gov/oget503-378-5105 /mail@ogec.oregon.gov.
189 The public body must respond, not individual members of the governing body.

1790ORS 192.705(1); OAR 19050-0070 €ffective October 1, 2024).

"10ORS 192.705(2).

120RS 192.705(2); OAR 19050-0070 gffective October 1, 2024).

13 0OAR 199050-0070(3) €ffective October 1, 2024).

174 ORS 192.685; ORS 244.26Bee als®AR 1990500075 gffective October 1, 2024).
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The OGEC may issue sanctions for OPML violations to include: (1) civil penalty (up to $1,000
fine); (2) letters of education; and/or &ining requirement’>

VII. ENFORCEMENT

A. General Enforcement

Any person affected by a decision of a governing body of a public body may file a lawsuit to
require compliance with, or prevent violations of, the OPML by members of the governing’body.
Lawsuits may be filed by fAany person whi@ might

A plaintiff may also file suit to determine whether the OPML applies to meetings or decisions
of the governing bod}’® Under ORS 192.680(5), any suit brought under the OPML must be
commenced within 60 days following the date the decision becomes public ¥€cord.

A successful plaintiff may be awarded reasonable attorneyafagal or on appedf®
Whether to award these ornoiisn  t h e ¢ o ulftf & murtdinds ticaa violatioroohthe
OPML was the result of willful misconduct by a membemember®f the governing bodyachis
liable for the amount of attorney fees gab thesuccessful applicant?

If a governing bodyiolatesthe OPMLIn a decisionthe decision is natecessarilyoid. In
the case of an unintentional or nailful violation of the OPML, the court has discretion to void a
decision, but such an action is not mandat&tyhe law permits a governing body thablatesthe
OPML to reinstate the decision while in compliance with the'féwf a governing body reinstates an
earlier decision while in compliance with the law, the decision will not be voided and the decision is
effective from the date of its initial adoptiof?.

Importantly, reinstatement of an earlier decision while in compliance with the law will not
prevent a court from voiding the earlier deci s

S ORS 244.350.

176 ORS 192.680(2).

177 See Harris v. NordquisB6 Or App 19, 23 (1989).
178 ORS 192.680(2).

179 ORS 192.680(5).

180 ORS 192.680(3).

181 Id

182 ORS 192.680(4).

1830RS 192.680(1).
184 |d

185 Id
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intentional disregard of the law or willful misconduct by a quorum of the members of the governing
bod%¥1 o that case, the court will void t¥fe deci:

B. Civil Penalties for Violations of ORS 192.660

Apart from theenforcemenprovisionsdescribed abovehe Oregon Government Ethics
CommissionOGEC)may review complaints that a public official has violated the executive session
provisions of the OPMlas provided in ORS 244.268 The commission has the authority to
interview witnesses, review minutes and other records, and obtain other information pertaining to
executive sessions of the governing body for purposes of determining whether a violation d8turred.

If the commission finds a violation of the executive sessions provisions, the commission may impose a
civil penalty not to exceed $1,08%.If, however, the violation occurred as a result of the governing
body acting on the advice of its legal counsel, the civil penalty may not be imi8bsed.

Further, the OGEC was grantadditioral authority in the2024 Legislative Session in House
Bill 4117 1°2This legislationexpanded the scope of authority of the OGEC to give advice on public
meetings laws, issue advisarginions on the applicationf the public meetings law to actual or
hypothetical circumstanceauthorizel the executive director of the commission to issue staff advisory
opinions or written or oral staff advice on the application of the public meetings law to actual or
hypothetical circumstanceand grmits other commission staff to issue written or oral staff advice on
the public meetings lawrthe OGEC now hears complaints and renders decisions about allegations of
impermissible ethics, executive sesspand all provisions of the public meeting laws, effective
March 20, 2024.

186 ORS 192.680(3).

187 |d

B8ORS 192.685(1).

B90ORS 192.685(2).

190 0ORS 244.350(2)(a).

BLORS 244.350(2)(b).

1925eeHB 4117 (2024)https://olis.oregonlegislature.gov/liz/2024R1/Measures/Overview/HB4as7accesseBebruary
2025.
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Introduction

The policy behind the Oregon public meetings law (OPML) is that government, including municipal

government , requires an informed citizenry to
governing bodies and the information upon which such decisiores wen alef Withia the OPML
policy statement is an affirmative decl aration

o p e n'¥* Exeaditive sessions are the antithesis of the OPML policy as an executive session is a
meeting of a governing body that #Ais cl d%8ed to
Because holding an executive session so contravenes the overarching purpose of the OPML, this type
of meeting may only be used in limited circumstances, and in most instances members of the media
must be allowed to attend.

This AGuide to Executive Sessionso (Guide) pro
how municipal governments may conduct executive sessions. Additionally, the Guide summarizes the
rights provided to news media as they relate to executive sssaibile also providing a legislative

history of why news organizations are given an opportunity to attend executive sessions when the
general public is prohibited.

Finally, the Guide contains various model forms and policies that may be useful for public officials to
review in creating their own forms and policies. Any model document provided by the League is
intended to be used as a starting pointin anindividualy 6 s devel opment of the
Each city isunique,and any document golicy adopted should be individually tailored to meet the
cityds unique needs.

Disclaimer

This Guide is not intended as a substitute for legal advice. Some of the legal issues highlighted herein
are not settled law. A city should consult with its city attorney before choosing a course of action
based on how much risk the city is willing to take

Definitions

Below are definitions for several relevant and oftisied terms when discussing executive sessions in
Oregon. These definitions are found in state law and administrative rules set forth by the Oregon
Government Ethics Commission.

Decisionmeans any determination, action, vote or final disposition upon a motion, proposal,
resolution, order, ordinance, or measure on which a vote of a governing body is required, at any
meeting at which a quorum is presétit.

19 0ORS 192.620.
1944,

150RS 192.610(2).
19 0ORS 192.610(13ee alsdDAR 199D50-0005(3) (Effective October 1, (2024)
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DecisionMaking Processmeans th@rocess a governing body engages in to make a decision,

such as (a) identifying or selecting the nature of the decision to be made; (b) gathering information
related to the decision to be made; (c) identifying and assessing alternatives; (d) weighing
information; and (e) making a decisibHi.

Deliberate means the consideration or debate of a mé&iier.
Discussionmeans the consideration or debate of a m&tter.

Executive Sessiomeans any meeting or part of a meeting of a governing body which is closed to
certain persons for deliberation on certain ma#é®rs.

Governing Body means the members of any public body which consists of two or more members,
with the authority to make decisions for or recommendations to a public body on policy or
administratiorr®!

Public Body means the state, any regional council, county, city or district, or any municipal or
public corporation, or any board, department, commission, council, bureau, committee,
subcommittee, advisory group, or any other agency théteof.

Meeting means theonveningof a governing body of a public body for which a quorum is

required in order to make a decision or to deliberate toward a decision on any matter. It does not
include: (1) any ossite inspection of any project or program; or (2) the attendance of meafibers

a governing body at any national, regional or state association to which the public body or the
members belon§’®

1 The definition of conveningwas amended in HB 2805 (2024) which amended ORS
192.610(1) to read: (a) Gathering in a physical location; (b) Using electronic, video or
telephonic technology to be abledommunicatecontemporaneously among participants;
(c) Using serial electronmritten communication among participants; or (d) Using an
intermediary to communicate among participarts.

1 Communicate meanghe act of a person expressing or transmitting information to another
person though verbal, narerbal, written, or electronic means. Neerbal means includes
gestures, such as thumiys and thumbslown, as well as sign languatfe.

17OAR 19950-0005(4) (Effective October 1, 2024).

198 OAR 19950-0005(5) (Effective October 1, 2024ge als®ORS 192.610(3) (amended by HB 2805 (2024)).
199 0AR 19950-0005(6) (Effective October 1, 2024).

2000RS 192.610(2).

201ORS 192.610(3).

2020RS 192.610(4).

230RS 192.610(5).

2040RS 192.610(1).

2050AR 19950-0050(1) (Effective October 1, 2024).
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 Communicationi means the expression or transmission of information from one person
to another through verbal, noerbal, written or electronic means. Nearbal means
include gestures, such as thurupsand thumbsiown, as well as sign languatfé.

1 Intermediary means a person who is used to facilitate communications among members
of a governing body about a matter subject to deliberation or decision by the governing
body, by sharing information received from a member or members of the governing body
with othernre mber s of the governing body. The t e
member of the governing bod¥.

1 Serial Electronic Written Communication means a series of successive or sequential
communications among members of a governing body using written electronic means,
including emails, texts, social media, and other electronic applications that communicate
the written worcf%®

It is important to note that the OPML, and the executive session provisions contained therein, is
applicable to all of Oregonbs 241 cities. The
following:

1 City councils;

1 Subcommittees of a city council if the subcommittee requires a quorum to conduct business
and the subcommittee has the power to make policy or administrative decisions for the
council itself or make recommendations to the council;

1 City boards or commissions, provided the board or commission requires a quorum to conduct
business and the board or commission has the power to make policy or administrative
decisions on its own or make recommendations to the council;

1 Intergovernmental agencies created pursuant to agreements adopted in accordance with ORS
Chapter 190; and

1 Any other public body which requires a quorum to conduct business and has the authority to
make policy or administrative decisions or make recommendations to a governing body with
authority to make policy or administrative decisiéfis.

Location of Executive Sessions

Executive sessions are to be held within the geographic boundaries over which the public body
holding the session has jurisdicti®hi. These sessions should typically be held at cityhatl any

206 DAR 19950-0050(2) (Effective October 1, 2024).

2070ORS 192.610(13ee alsdDAR 199D50-0050(7) (Effective October 1, 2024).
2080AR 19950-0050(10)see alsdDAR 199500020 (Effective October 1, 2024).
2090RS 192.610 and 42 Op Atty Gen 187, 188 (1981).

2100RS 192.630(4).
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location where the city council usually holds its regular public meetiigé the executive session
cannot be held within the cityds juri®diction,

There may come a time when a city council, or
an executive session with another governing body of a different jurisdiction. In that circumstance, the
executive session is to be held within the geograbbundaries controlled by one of the public bodies
participating in the sessigh®

In Oregon, public bodies are not permitted to hold an executive session in any place that discriminates
against any person on the basis of race, color, creed, sex, sexual orientation, national origin, age, or
disability 214

If any member of the governing body is attending a executive session by telephone, video, or other
electronic means, the governing body must also provide a virtual attendance option to representatives
of the medig!®

Accommodations for Persons with Disabilities at Executive Sessions

Public bodies are required to hold executive sessions in locations that are accessible to persons with
disabilities?!® If a hearingimpaired person will attend an executive session, the governing body
holding the session is required to provide the heanmgaired person with an interpreter if a request

for such an interpreter is made at least 48 hours in advancesasiort!’

Also, the U.S. Americans with Disabilities Act (ADA) imposes requirements on public bodies that are

in addition to those required by Oregon law. For example, the ADA requires cities to ensure that their
communications with persons with disabilities arefsctive as communications with persons who

have no disabilitie$!® Persons with vision impairments may need to be accommodated if written
materials are used during public meetings. Cities should be aware that they generally cannot charge a
disabled person to cover the cost of providing the additional services orlaidthg, recent OGEC
rulemaking added the requirement of name, telephone number, and email address of a person at the
public body to contact to request an interpreter or other communicatiottids.

Attendance at Executive Sessions by Telephone or Electronic Means

An executive session can be held via the use of a telephone or other electronic means, provided all
other requirements of the OPML are satisfi€dIf an executive session is being conducted via
telephone or other electronic means, it is imperative that the media be provided the ability to attend the

211 |d

212 |d

213 |d

2140RS 192.630(3).

2150AR 19950-0050(4) (Effective October 1, 2024).
218ORS 192.630(5)(a).

217 ORS 192.630(5)(b).

21842 USC 812131(2); 42 USC § 12132; 28 CFR § 35.160.
219 0AR 19950-040(3)(c) (Effective October 1, 2024).
2200RS 192.670(1).
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meeting. For example, if an executive session is being held via telephone and an access code is
required to join the teleconference, the media should be provided the access code.

Notice Requirements for an Executive Session

If the only type of meetintp be held is an executive session, the governing body holding the
executive session is required to give notice of the session to the following persons or entities:

1. Each member of the governing body (no member of the governing body can be excluded from
receiving notice of the executive ses@ioeven if it is known that the member is unable to
attend the meeting);

2. The general public; and

3. Any news media which has requested to be notified of executive sessions. If a news
organization has requested to receive notice of all public meetings of the governing body
without specifically referencing a desire to be notified of executive sessiens\ws
organization in question should also be notified of each executive séSsion.

When providing notice of an executive session, the notice is required to state the specific provision of
the Oregon public meetings law that authorizes the executive sé&sidnless the executive

session is necessary to respond to an emergency, the notice of the session must be provided with a

mi ni mum of 2% A ofiuMosdée In oNoitciecce of Executiiveel Sess
by the OMPL is included in this guide (see Appendices B through J).

Executive sessions are often held in conjunction with regular public meetings of the governing body.
In these instances, the notice required for the executive session, in compliance with the requirements
described above, shall be given simultaneously thighnotice of the regular meetifgf. The regular
meeting shall be noticed in such a way that i
interested personso of t he?tAnymevs agamzatior teacthas o f
requested to be notified of regular meetings is required to receive notice of the regular meeting and
should also be provided notice of the executive session being held in conjunction with the regular
meeting??® A governing body satisfies the interested persons notice requirement in subsection (1) by
providing notice through: (A) Interested person lists, mailing lists, or other lists of persons or groups
maintained by the governing body to provide notice or camoations; (B) Social media platforms
normally utilized by the governing body for communications; or (C) Any other means reasonably
calculated to provide actual notice to interested persons known to the governirtg’body.

t
t

2210RS 192.640(Xee alsdDAR 19950-0040(3)(d) (Effective October 1, 2024).
222 Id
2230RS 192.640(3).

2240RS 192.640(1).
225 Id.

226 |d
227T0AR 19950-0040(2) (Effective October 1, 2024).
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To ensure compliance with the requirement that reasonable accommodations be provided to those with
disabilities, any notice published for either an executive session or a regular session should direct
those with disabilities to an appropriate city employde can obtain interpreters and/or equipment

that ensures the meeting is accessible to all.

Because of the subject matter often discussed in executive sessions, it is not uncommon for executive
sessions to be part of a governing bodyobs resp:
due to an emergency, it may only be held if notceigi ven fias i s appropriate
and the minutes of the emergency executive ses:
h our s 6 ?®nitastreécamenended that, even in the event of an emergency executive session, all
members of the governing body be notified of the session and that any news organization who has
requested notice of meetings also be provided notice.

Permitted Reasons for an Executive Session

As already noted, executive sessions are only permitted for specific statutorily authorized reasons.
Note, even when a topic or issue is permitted to be discussed during an executive session, a governing
body may choose to discuss the issue during an ydaic meeting.

The Oregon Legislative Assembly has identified 16 circumstances in which an executive session is
authorized. Of the 12 circumstances in which an executive session may be held, twelve are likely to
be used by municipalities and are discussed herein.

1. To consider the initial employment of a public officer, employee, staff member or
individual agent.??® Members of governing bodies may generally deliberate whether to employ
individuals that meet this description, however, only consideration of initial employment is
permissible under this sectié#. This does not allowan executive session to be held to:

1 Employ a chief executive officer, public officer, employee or staff membleiss
o0 The position vacancy has first been advertised;
o0 There already exists an adopted regular hiring procedure;

o Inthe case of a public officer, the public has had the opportunity to comment on
the employment of the officer; and

o Inthe case of a chief executive officer, there already exists adopted hiring
criteria and policy directives. The adopted hiring criteria and policy directives
had to be discussed and adopted in a meeting open to the public and wherein the
public had an pportunity to provide comments on the criteria and directites.

2280RS 192.640(3ee alsdDAR 19950-0040(3)(d) and (4)(c) (Effective October 1, 2024).
229 ORS 192.660(2)(ajee alsOAR 199400027 (Effective October 1, 2024).

Z00AR 199400027 (Effective October 1, 2024).

210ORS 192.660(7)(d).
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1 Fill a vacancy in any of the following: elected office; public committee; public
commissions; or advisory group;

f Consider general employment practices, like adopting a personnel Ai3raral
f Discuss an officerdés salary i connecti o

2. To consider the dismissal or disciplining of, or to hear complaints or charges brought
against, a public officer, employee, staff member or individual agent who does not request
an open hearing?3* In order to allow the affected person time to request an open hearing,
sufficient notice of the hearing date and time should be provided. Note, absent a local
ordinance, personnel manual provisions, or collective bargaining agreements to the contrary,
nothing requires that the affected person be allowed to attend the hearing or receive a
continuance of the hearing.

3. To conduct deliberations with persons designated by the governing body to carry on labor
negotiations?3® This provision allows city officials to hold an executive session to conduct
del i berations with the person they have desi
negotiations. Also of note, this is one of the few times news organizations anddihecarebe
excluded from an executive sessféh.

4. To conduct deliberations with persons designated by the governing body to negotiate real
property transactions.2®” This provision allows city officials to hold an executive session to
conduct deliberations with the person they h
real property transactions. A real property transaction may include the purchage of rea
property, the sale of real property, and/or negotiations of lease agreements. The deliberations
conducted during an executive session held under this provision must concern a specific piece
of property or propertiés the executive session may not be use@ general discussion of a
c i t y Oterm praperty needs or goafs.

5. To consider information or records that are exempt by law from public inspectiorf3® In
order to hold an executive session under this provision, the information and records to be
reviewed must be those identified in:

1 ORS 192.368 (home address, personal telephone number or email address of certain
individuals);

222 ORS 192.660(7)(&).

2330RS 192.660(7)(c) and 42 Op Atty Gen 362 (1982).

24 ORS 192.660(2)(b).

235 0RS 192.660(2)(d).

238 ORS 192.660(4).

237 ORS 192.660(2)(e).

238 | etter of Advice dated May 18, 1990, to Representative Carl Hosticka (Or. Op. Atty. G376DP
29ORS 192.660(2)(f).

Municipal Handbook Chapter 9: Public Meetings Law 36



1 ORS 192.371 (identification card or badge of an employee that contains the
empl oyeebs photograph unless the empl oye

1 ORS 192.398 (mental or physical health records of a living person that are less than 75
years old; records sealed under a court order that are less than 75 years old; records of
a person who was in state custody or under state supervision if they d@hahe2§
years old; or student records);

1 ORS 192.345 (Records which are conditionally exempt from disclosure. The list of
such records is long and should be viewed by reading this statute in its entirety); or

1 ORS 192.355 (Additional records exempt from disclosure. The list of such records is
long and should be viewed by reading this statute in its entirety).

6. To consider preliminary negotiations involving matters of trade or commerce in which the
governing body is in competition with governing bodies in other states or natiorf4? A
governing body may use this provision to meet in executive session when it has good reason to
believe it is in competition with other governments regarding the matters intended for
discussiorf#t

7. To consult with counsel concerning the legal rights and duties of a public body with
regard to current litigation or litigation likely to be filed. 24> The attorney general believes
that city councils Ashould be able to engage
about the legal issues raised by the litigation. Such discussion may include not only procedural
options, but also substantive ayss$ of the legal merits, risks and ramifications of the
I i t i ¢g*& A goeemingdbody is to exclude any member of the press if the news organization
the reporter represents is a party to the litigation being discéf§sed.

8. To review and evaluate the employmentelated performance of the chief executive officer
of any public body, a public officer, employee, or staff member who does not request an
open hearing?*® In order to allow the affected person time to request an open hearing,
sufficient notice of the hearing date and time should be provided. Note, with the exception of a
local ordinance, personnel manual provisions, or a collective bargaining agreethent to
contrary, nothing requires that the affected person be allowed to attend the hearing or receive a
continuance of the hearing. An executive session under this provision may not be used to do
the following:

2000RS 192.660(2)(9).

24142 Or Op Atty Gen 392, 397 (1982).

220RS 192.660(2)(h).

23 GG2NySe DSYSNIfQa t dzot APOblionelingdEhapter, pf R66 EE2019y 38 at y dzt f
2440RS 192.660(5).

2450RS 192.660(2)().
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1 Conduct a general evaluation of a city goal, objective or operation, or any directive
given by the city council to personnel considering said goal, objective or opefation;
or

f Discuss an officerdés salary in con#fecti o

9. To carry on negotiations under ORS Chapter 293 with private persons or businesses
regarding proposed acquisition, exchange or liquidation of public investment$® While
this provision allows cities to conduct negotiations during an executive session, remember that a
final decision or resolution to the negotiations must occur in an open public meeting.

10.To discuss information about review or approval of programs relating to the security of
any of the following:

1 A nuclearpowered thermal power plant or nuclear installation;

1 Transportation of radioactive material derived from or destined for a nifaleled
thermal power plant or nuclear installation;

1 Generation, storage or conveyance of:
o Electricity;
o Gas in liquefied or gaseous form;
0 Hazardous substances as defined in ORS 453.005(7)(a)(b) and (d);
o Petroleum products;
0 Sewage; or
o Water.
1 Telecommunication systems, including cellular, wireless or radio systems; or
f Data transmissions by whatever means provfdgd.

Labor negotiations may occur in executive session if both parties to the negotiation agree to
such an executive session. If a labor negotiation occurs in an executive session, the
notification requirements of ORS 192.640 are not appliciBle.

11.To consider matters relating to the safety of the governing body and of public body staff
and volunteers and the security of public body facilities and meeting spaces.

246 ORS 192.660(8).

24742 Op Atty Gen 362 (1982).

28 0ORS 192.660(2)()).

249 0RS 192.660(2)(n).

2500ORS 192.660(3).

2510ORS 192.660(2)(0). HB 2806 in 2023 Oregon Legislature added this topic to qualify for executive session.
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12.To consider matters relating to cyber security infrastructure and responses to cyber
security threats 252

News Organizations

Representatives of the news media must be allowed to attend all but two types of executive
sessions®® The news media may be excluded from an executive session held to conduct deliberations
with a person designated by the governing body to carry on labor negotiations or an executive session
held by a school board to discuss certain student re€drdiowever, if media is allowed to attend,

media access must be allowed virtual attendance if any individual is attending vfitualiso,

remember that a city council or other public body is to exclude any member of the press if the news
organization the reporter represents is a party to the litigation being discussed during the executive
sessiort>®

Even though news organizations are permitted to attend virtually every executive session, governing
bodies may prohibit news organizations from disclosing certain specified inforrfdtiomless a
governing body specifies what information is prohibited from disclosure, news organizations are free
to report on the entire executive session. An example of how to specify what information the news
organization may not report is provided i tBample Script to Announce the Start of an Executive
Session located in Appendix Nt is important to note that there is no penalty for a news organization
reporting on a portion of an executive session which the city asked to be kept confidential

The term Arepresentatives of the mediad is not
and the Oregon Government Ethics Commi ssion al
Attorney General 6s of f i c eitdorclsdectinat uader Oaegonias or y o
Anegat hering representatives of institutional I
the term is fibroad and flexible enough to enco
n e w88 .Tide conclusion reached by the attorney general seems to imply that bloggers and other

social media news entities are authorized to attend executive sessions. In reaching this conclusion, the
attorney general relied heavily on what it believes are #tedsteasons the Legislative Assembly

allowed the media to attend executive sessions when the law was originally adopted. A copy of the
attorney general opinion is provided in Appendix K.

The League also analyzed the legislative history of the purpose behind allowing the media to attend
executive sessions. The Leaguebs analysis and
concl usi ons. A copy ddedinApmndxe.agueds analysis

Because there is no bright line determination as to why the Legislature permitted the press to attend
executive sessions, the question of which entities or persons qualify as the press is also a question with

220RS 192.660(2)(p). HB 2806 in 2023 Oregon Legislature added this topic to qualify for executive session.
B30RS 192.660(5).
254 |d

2550RS 192.67@ge alsdDAR 19950-0050(4) (Effective October 1, 2024).

256|d.

257 Id

258 Op Atty Gen 8291 (2016); availablehétps://www.doj.state.or.us/wpcontent/uploads/2017/06/0p8291.pdflast
viewed October 14, 2024).

Municipal Handbook Chapter 9: Public Meetings Law 39


https://www.doj.state.or.us/wp-content/uploads/2017/06/op8291.pdf

no steadfast answer. A conservative reading of the law and legislative analysis leads one to conclude
that any person providing the public with news, including internet bloggers, are to be permitted into
executive sessions. However, a more liberal ingtgtion of the law may allow cities to exclude non
traditional media representatives from executive sessions, and arguably may further allow cities to
limit the number of reporters in the executive session to no more than one. Taking the conservative
interpretation is the safest way to ensure compliance with state law and provides the best chance at
avoiding litigation. If a city wishes to follow a more liberal reading of the executive session statutes
that relate to news organizations, the League sty@rgourages the city to undertake a meaningful

and indepth discussion with its city attorney before proceeding down such a path. A liberal reading

of the statutes may result in costly litigation.

Due to the ambiguity around who iIs or isndot a
that cities generally permit any person providing the public with news, including internet bloggers, to
attend executive sessioft§ Some cities may seek to establish a stricter media attendance policy and,

if so, those cities need to undertake a meaningful adeépth discussion with their city attorney

before drafting such apolid®Denyi ng firepresentatives of the m
costly litigation.

The League, following a more conservative reading of state law, has updated its model media
attendance policy, which is included as Appendix M.

Starting an Executive Session

When starting an executive session, there are four things the presiding officer should keep in mind.

1 First, to ensure accurate minutes, the presiding officer should specifically note that the meeting
is being held in executive session.

1 Second, the presiding officer should publicly announce the ORS provision that allows for the
meeting to be held in executive session.

1 Third, the presiding officer should announce those persons who are required to exit the
meeting space.

1 Fourth, the presiding officer should advise the media in attendance of what they can and
cannot disclose to the public.

A model script of how a presiding officer should start an executive session is provided in Appendix N.

Final Actions or Final Decisions Prohibited

259The OGEC states that public bodies may determine if individual meets requirement in opinion and can adopt
procedures to do so.
2605ee0AR 19950-0050(4) (Effective October 1, 2024).
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Final actions and/or final decisions cannot legally be made in an executive $&sJibis. does not

prohibit city councils or other public bodies from reachingréormal consensus in the executive

session, but just ensures that the consensus is formally announced in an official fashion during a public
meeting wherein the citizenry can witness the announceitffeithe r eason a city <co
or other public bodydés decision, must be made
aware of the result of the city council dés del i
guarantees thateéhpublic is made aware of the deliberations. Thus, a formal vote in a public session
satisfies the requirement, even if the vote merely confirms the consensus reached in executive
sessiort%3

Minutes

Even though executive sessions are held outside of the eye of the public, minutes are still required to
be taken and maintained. ORS 192.650(2) requires the minutes to include, at a minimum, the
following information:

1. Names of all members of the governing body present at the meeting;

2. All proposals, resolutions, orders, ordinances, measures or topics discussed;
3. The substance of any discussion on any matter; and

4. A reference to any document being discussed at the meeting.

Minutes of executive sessions do not have to be reduced to writing; rather, they can be kept in the

form of a sound or video tape or digital recordiffy The executive session recording does not have to

be transcribed unless required by law (for example, if ordered to do so by &¥duiten recording

mi nutes, the objective is not to include every
reflection of the matters discusse®® at the mee:

The materials discussed and reviewed during an executive session do not have to be revealed or made
public if doing so is Ainconsistent with the p
authorized®’ If excluded materials from an executive session become relevant to a court case, the
judge is permitted to review the materials privately to render a determination as to whether the

materials must be disclosed to a particular party in the litigatioradermqublic%8

Oregon | aw requires minutes to be retained in
Schedule. Pursuant to OAR 1860-0235(5), executive session minutes are to be retained for a

%10RS 192.660(6).

2620AR 199400060 (Effective October 1, 2024).

%35eeh 5hWE ! ¢¢hwb9, DO9bow! [ Qf{ t| . [ L,/p 148@WR4);ect §lsCOAR 59D309 9 ¢ L b D {
0055 (Effective October 1, 2024).

264 ORS 192.650(2).

265|d.

266 ORS 192.650(13ee alsdDAR 19950-0060 (Effective October 1, 2024).

267|d_

268|d_
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minimum of ten year&® Audio or visual recording devices made during the executive session shall

be retained for a minimum of one year after the date the official minutes have been prepared and
approved’® Any other records related to the executive session but not put forth as part of the minutes
are to be retained for a minimum of five ye&rs.

Violations and Liability

In addition to the general penalty provisions for violations of the public meetings law described in

ORS 192.680, violations of the executive session provisions of the public meetings law carry their

own unique penalties. A person who believes that acugéixe session has been held in violation of
state |law may file a complaint with the??tregon
is the commissionds responsibility t?6 review t

As part of its investigation into any allegation of an executive session violation, the commission may
do the following: interview witnesses; review minutes; review other records; and obtain and consider
any other information pertaining to the executivessen in questiod’* The city is required to

provide the commission the documents it needs to conduct its investigation, but the documents still
retain their confidentiality”®

If the commission determines that a violation of the executive session statutes occurred, it may impose
a civil penalty in an amount that does not exceed $£600he civil penalty is imposed on individual

public officials (i.e., city council members) for violating any executive session proviSidgtublic

officials can avoid the risk of this civil penalty by taking one simple aétigetting a legal opinion

from the city attorney wherein the city attorney advises that the executive session is lawfully permitted
under Oregon law’® As long as a city attorney has advised a governing body that the executive
session is legally permissible, the individual city officials cannot have a civil penalty imposed on them
by the commission.

Should the commission decide not to pursue a complaint of an executive session violation at any time
before a contested hearing on the matter occurs, the public official who is the subject of the complaint
may be entitled to reimbursement of expenses lsé@incurred in defending themself, including

attorney fees$’® Any such reimbursement is to be deposited in a fund controlled by the governing
body28°

269 Cities may adopt their own retention schedules which require these minutes to be retained for longer than ten years.
2190AR 16€00-0235(5).

271 |d.

2120RS 192.685(1).

273|d_

214ORS 192.685(2).
275|d.

216 QRS 244.350(2)(a).
277 |d

218QRS 244.350(2)(b).

290RS 192.685(3).
280 |d
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The Oregon Government Ethics Commission does have authority to investigate and adjudicate
grievances related to OPML, including executive sessions.

Additional Resources

The Oregon Attorney General 6s Manual on Public
resources public officials may use when determining whether an executive session is appropriate or
when holding an executive session. The manual isavadable t he attorne® gener a

Conclusion

Executive sessions are deviations from the standard rule that the public is entitled to attend public
meetings and be privy to discussions held by governing bodies. Because of this deviation, the
standards and procedures established by the LegislatieenAsare nuanced and require a thorough
understanding by any governmental official who wishes to utilize an executive session. Considering
the financial penalties that may be imposed upon public officials who violate the executive session
statutes, constation with the city attorney in advance of any executive session is strongly
recommended. Executive sessions are an important tool in successfully governing communities, but
the tool should be used wisely and in full compliance with all applicable laws.

281 Accessible ahttps://www.doj.state.or.us/wpcontent/uploads/2024/12/2024PRMManual.pdf(last accessed
October2025).
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Model Notice of Executive Session

To Consider the Employment of a Public Officer, Employee or Staff Member

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(a), to consiiéatremployment
of a public officer, employee, staff member or individual agent.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatiéfs].

282t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Consider the Dismissal or Disciplining of, or to Hear Complaints or Charges Brought Against, a
Public Officer, Employee, Staff Member or Individual Agent

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(b), to consider the dismissal or
disciplining of, or to hear complaints or charges brought against, a public officer, employee, staff
member or individual agent.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatiéfs].

28|t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Conduct Deliberations with Persons Designated to Carry on Labor Negotiations on
Behalf of the City

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(d), to conduct deliberations with a
person designated to carry on labor negotiations on behalf of the city.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatiéfs].

2841t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Conduct Deliberations with Persons Designated by the City to Negotiate
Real Property Transactions

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(e), to conduct deliberations with
persons designated by the city to negotiate real property transactions.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the Notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatféhs].

285t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Consider Information or Records that are Exempt by Law from Public Inspection

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(f), to consider information or records
that are exempt by law from public inspection, specifically:

Records exempt under ORS 192.368;

Records exempt under ORS 192.371,

Records exempt under ORS 192.398;

Records exempt under ORS 192.345; or

Records exempt under ORS 192.355 [check the applicable box].
The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitsert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatiéhs].

286t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Consider Preliminary Negotiations Involving Matters of Trade or Commerce in which the City is
Competing with Governing Bodies in Other States or Nations

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(g), to consider preliminary
negotiations involving matters of trade or commerce in which the city is competing with governing
bodies in other states or nations.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatféhs].

2871t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Consult with Legal Counsel Concerning the Legal Rights and
Duties of the City with Regards to Litigation

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(h), to consult with legal counsel
concerning the legal rights and duties of the city with regards to litigation.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatféfs].

28|t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Review and Evaluate the Employmieetated Performance of the Chief Executive Officer,
a Public Officer, Employee or Staff member

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(i), to review and evaluate the
employmentrelated performance of the chief executive officer, a public officer, employee or staff
member.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatféhs].

28t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Carry on Negotiations under ORS Chapter 293 Regarding Proposed Acquisition,
Exchange or Liquidation of Public Investments

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(j), to carry on negotiations under
ORS Chapter 293 regarding proposed acquisition, exchange or liquidation of public investments.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatf@hs].

2901t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Discuss Information about Review or Approval of Programs Relating to Security

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,

day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(n), to discuss information about the
review or approval of programs relating to security, specifically:

A nuclearpowered thermal power plant or nuclear installation;

Transportation of radioactive material derived from or destined for a nffakelad thermal
power plant or nuclear installation;

Generation, storage or conveyance of: electricity, gas in liquefied or gaseous form, hazardous
substances as defined in ORS 453.005(7)(a)(b) and (d), petroleum products, sewage or water;

Telecommunication systems, including cellular, wireless or radio systems; or

Data transmissions by whatever means provided [check the applicable box].
The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitsert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatfhs].

2911t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Discuss Information about, Review, or Approve Programs Relating to the Safety of Governing
Body and/or Public Body Staff/\Volunteers and/or Security of Public Body Facilities

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(0), to consider matters relating to the
safety of the governing body and of public body staff and volunteers and the security of public body
facilities and meeting spaces.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatfdfs].

29221t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Model Notice of Executive Session

To Discuss Information about, Review, or Approve of Programs Relating to Cyber Security
Infrastructure and/or Cybersecurity Threats

NOTICE OF EXECUTIVE SESSION

The City Council of [insert name of city], Oregon, will hold an executive session on [insert month,
day and year] at [insert time of day, including a.m. or p.m.] at City Hall, [insert complete street
address].

The executive session is being held pursuant to ORS 192.660(2)(p), to consider matters relating to
cyber security infrastructure and responses to cyber security threats.

The meeting location is accessible to persons with disabilities. A request for an interpreter for the
hearing impaired or for other accommodations for persons with disabilities should be made at least 48
hours prior to the executive session. Please cbfitesert name of city employee who will handle
accommodation requests] at [insert phone number of relevant city employee] to make a request for an
interpreter or other accommodations for persons with disabilities.

Distributed to:

1 All members of the city council;

1 [Individually list all news media organizations provided a copy of the notice];
1 [Individually list any other person or entity provided a copy of the notice]; and
1

Posted and/or displayed publicly at [insert all applicable locatfdfs].

293t is recommended that whoever posts and/or distributes the notice keeps a record of the date and time the notice
was posted and/or distributed.
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Formal Attorney General Opinion No. 8291

FREDERICK M. BOSS

ELLEN F. ROSENBLUM
DEPUTY ATTORNEY GENERAL

ATTORNEY GENERAL

DEPARTMENT OF JUSTICE

Justice Building
1162 Court Street NE
Salem, Oregon 97301-4096
Telephone: (503) 378-4400

April 18,2016

No. 8291

This opinion answers several questions asked by the Oregon Government Ethics
Commission concerning the Public Meetings Law requirement that “representatives of the news
media” be allowed to attend executive sessions of public meetings. We first provide a short
summary of the opinion, then set out the questions and our short answers, followed by a lengthier

discussion.
SUMMARY

The Oregon Public Meetings Law, ORS 192.610 to 192.690, generally requires Oregon
governing bodies to allow the public to attend their meetings. ORS 192.660, the “executive
session law,” sets out the exceptions. That provision allows a governing body to have a
discussion in “executive session” under certain circumstances. Although the public may be
excluded from executive sessions, “representatives of the news media” must be allowed to attend
except in very limited cases. ORS 192.660(4). The Oregon Government Ethics Commission
(commission), among its other functions, investigates complaints that public officials have
violated the executive session law. ORS 192.685.

This opinion addresses several issues pertaining to the commission’s duty to investigate
and enforce the requirement that representatives of the news media be allowed to attend
executive sessions. It first attempts to clarify the meaning of “representatives of the news
media.” We conclude that the law permits news-gathering representatives of institutional media
to attend executive sessions. We determine that the term “news media” is broad and flexible
enough to encompass changing technologies for delivering the news. We also clarify the
meaning of several related terms as set out below in “Question 1.”

We next conclude that a governing body may not exclude a representative of the news
media from an executive session except as provided in ORS 192.660(4) and (5). We then
address the commission’s authority to make rules to carry out its duty to enforce the executive

“session law. Since the commission first inquired, the Legislative Assembly has clarified in

s
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ORS 244.290 that the commiission may adopt rules to carry out its duty to enforce the executive
session law. The legislature established one exception, however: The commission is prohibited
from adopting a rule that establishes which entities are considered representatives of the news
media. ORS 192.660(10).

~ We next explain that a governing body may not lawfully enforce a policy that permits it
to exclude from executive session a representative of the news media who would be permitted to
attend under ORS 192.660(4) and (5). Finally, we conclude that in evaluating allegations that an
individual was wrongly excluded from executive session, the commission must assess
compliance with the statute regardless of a governing body’s policies.

QUESTIONS AND SHORT ANSWERS
QUESTION 1

What is the meaning of the following terms as used in ORS 192.660(4), ORS 192.660(5),
and the ATTORNEY GENERAL’S PUBLIC RECORDS AND MEETINGS MANUAL (2014)(Manual):

. “Representatives of the news media” [ORS 192.660(4)];

. “Employee, agent or contractor of a news media organization” [ORS 192.660(5)];
“Member of the news media” [ORS 192.660(5)];

“Institutionalized news media” [MANUAL p 172]; and,

“Bloggers and others using these technologies” [MANUAL p 172]?

SRR

SHORT ANSWER

1. For purposes of ORS 192.660(4), “representatives of the news media” means
individuals who gather news and who have a formal affiliation, whether through employment, by
contract or some other agency authorization from or with an institutional news media entity,
including both general interest media and media that cover specific subject areas for special
audiences.

2. For purposes of ORS 192.660(5):

(a) “employee of a news media organization” means a person who is paid wages or a
salary by a news media organization;

(b) “contractor of a news media organization” means a person who contracts to
perform work for a news media organization; and,

(¢) “agent of a news media organization” means a person who is authorized to act for
or in the place of a news media organization.

3. “Member of the news media” as used in ORS 192.660(5) is effectively synonymous
with a representative of the news media.
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4. “Institutionalized news media” means an entity that is formally organized for the
purpose of gathering and disseminating news.

5. “These technologies™ as used in the phrase “bloggers and others using these
technologies” in the Manual refers to more recent news mediums, including the internet, that are
~ used to disseminate news in addition to traditional print, radio and television. “Bloggers” refers

to individuals who use online technology to disseminate the news. A “blog” in the sense of a
regular feature appearing as part of an online publication may qualify as a “news medium,”
depending on the particular facts.

QUESTION 2

Are there any permissible grounds to exclude representatives of the news media from
~ attendance at executive sessions other than those identified in ORS 192.660(4) and (5)?

SHORT ANSWER

QUESTION 3

May the commission adopt administrative rules to carry out the duties imposed on it by
ORS 192.685?

SHORT AN SWER

Yes. As amended in 2015, ORS 244.290(2) gives the commission explicit authority to
adopt rules necessary to carry out its duties under ORS 192.660 and 192.685. However, ‘
ORS 192.660(10) prohibits the commission from adopting a rule to establish which entities are
representatives of the news media for purposes of ORS 192.660(4). ORS 244.290(2)(h) also
requires the commission to adopt a rule specifying the criteria it will use to impose civil penalties
for violations of ORS 192.660. '

QUESTION 4
When evaluating alleged violations of ORS 192.660(4), what is the significance of
policies adopted by governing bodies to implement the statutes? Specifically, what would be the

legal significance of a policy to exclude a person who:

1. Does not meet adopted screening criteria to determine who qualifies as a
“representative of the news media”;

2. Does not gain preapproval of media credentials in advance of executive sessions;

3. Fails to give advance notice of attendance; or,
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4. Is believed to have unlawfully reported on a prior executive session or to represent a
news media organization that did?

SHORT ANSWER

Public bodies are required to comply with the statute. They cannot modify the statutory
requirement by adopting a policy. In evaluating allegations that an individual was wrongly
excluded from executive session, the commission must assess compliance with the statute
regardless of a governing body’s policies. :

With respect to the specific types of policies the commission asks about (numbered
1 through 4 above) we answer as follows: .

1. If enforcement of the policy definition results in the exclusion of a representative of
the news media, that exclusion would violate ORS 192.660(4). ;

2. To the extent that a credentialing requirement simply requires an individual to
demonstrate that he or she is a representative of the news media, its enforcement would be
consistent with the law. But if a policy requires specific credentials, and an individual offering
different credentials that are sufficient to demonstrate that he or she is a representative of the
news media is excluded based on that policy, that exclusion would not be consistent with

ORS 192.660(4).

3. Advance notice of attendance is not required by the Oregon Public Meetings Law.
Excluding a representative of the news media for failure to comply with a policy requiring
advance notice of attendance would violate ORS 192.660(4).

4. The Oregon Public Meetings Law does not authorize any mechanism for enforcing the

requirement that representatives of the news media refrain from reporting designated information

discussed in executive session. Enforcement of a policy excluding representatives of the news
media on this basis would violate ORS 192.660(4).

DISCUSSION

L Statutory background
A. ORS 192.660 — Executive session law

ORS 192.630(1) requires governing bodies to allow the public to attend their meetings
“except as otherwise provided by ORS 192.610 to 192.690.” ORS 192.660(2) lists eighteen
subjects that governing bodies may discuss privately in “executive session.” For example, when
a governing body consults with its attorney about pending litigation, it may do so privately.
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Although the public may be excluded from executive sessions, “representatives of the
news media” usually must be allowed to attend. ORS 192.660(4). However, governing bodies
may exclude even the news media when deliberating with their labor negotiators, considering the
expulsion of minor students, or examining students™ confidential medical records. /d. And
governing bodies meeting with their counsel about pending or likely litigation must exclude a
“member of the news media” who is a party to the litigation or an “employee, agent or contractor
of a news media organization that is a party to the litigation.” ORS 192.660(5). When
representatives of the news media attend executive sessions, the governing body “may require

~ that specified information be undisclosed.” ORS 192.660(4).

C. ORS 192.685 — Commission’s authority to enforce executive session law

ORS 192.685(1) permits persons to complain to the commission that a public official
violated the executive session law. When the commission receives a complaint, it reviews and
investigates it “as provided by ORS 244.260” and may impose civil penalties “as provided by
ORS 244.350.” ORS 192.685(1).

D. ORS 244.260 — Procedure for addressing alleged violations

ORS chapter 244 sets out ethics laws for Oregon public officials and charges the
commission with enforcing those laws. ORS 244.260 establishes the complaint, investigation
and adjudicatory process for violations of ORS chapter 244. ORS 192.685 requires the
commission to use the process specified in ORS 244.260 to respond to complaints of executive
session law violations.

E. ORS 244.350 — Civil penalties

ORS 244.350(2)(a) authorizes the commission to impose civil penalties of up to $1000 for
a violation of any provision of ORS 192.660, except as provided in subsection 2(b). Subsection
2(b) prohibits the commission from imposing a civil penalty “if the violation occurred as a result
of the governing body of the public body acting upon the advice of the public body’s counsel.”

II. Question 1 - Meaning of terms concerning news media

We first address the meaning of “representatives of the news media” for purposes of
ORS 192.660(4). We then clarify the meaning of terms used in Attorney General Opinions that
attempted to clarify the meaning of “representatives of the news media,” specifically
“institutionalized” news media and “bloggers and others using these technologies.” Last, we
discuss the meaning of “member” of the news media and “employee, agent or contractor of a
news media organization” as used in ORS 192.660(5).

A. “Representatives of the news media”

The fundamental issue underlying the commission’s questions is the difficulty of
interpreting and applying the provisions of the Public Meetings Law permitting “representatives of
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the news media” to attend executive sessions of public meetings. Understanding the scope of this
statutory phrase will illuminate many of the related questions posed by the commission. The
Public Meetings Law itself does not define “representatives of the news media™ for purposes of
ORS 192.660(4) and Oregon appellate courts have not interpreted the phrase. This office has
interpreted the phrase in several Attorney General Opinions, including the Manual. We start by
summarizing those opinions.

1. Attorney General Opinions
a. 1976 Opinion

ORS 192.660(4) was enacted as part of the original Public Meetings Law in 1973.
Or Laws 1973, ch 172, § 6. In 1976 we were asked to specify the criteria that a public body
should use to determine whether a person qualifies as a “representative of the news media.” We
were also asked whether high school newspapers qualified as “news media.” Letter of Advice
dated May 31, 1978, to Representative Dave Frohnmayer. We opined that by using the word
“representatives,” the legislature intended the requirement to be limited to “institutionalized” news
media. We did not expound on our thinking or explain what we meant by “institutionalized.” We
also concluded that “news media” encompassed only media that have a natural interest in the
subject matter of the executive session, because only they would use information gained in
executive sessions for future reporting. We further opined, based on federal law from another
context, that the size of the medium’s audience is not a proper criterion. Finally, we advised that
determining who is a representative of the news media is a question of fact to be made in
accordance with those criteria. Applying those criteria, we concluded that a reporter for a high
school newspaper was a representative of the news media. Id. at 2.

b. 1979 Opinion

In 1979 we were asked essentially the same question — whether a high school newspaper
reporter qualified as a representative of the news media for purposes of an executive session held
by a school board. 39 Op Atty Gen 600 (1979). We observed that the purpose for allowing
news media representatives to attend executive session was twofold: (1) to permit them to get
background information to understand and report about the ultimate decision; and, (2) to serve as
watchdogs to help ensure that governing bodies use executive sessions for legitimate purposes.
Id. at 600-01. We concluded that the first purpose:

is fulfilled by attendance of news-gathering representatives (i.e. reporters) of those
news-disseminating media which ordinarily report activities of the body. Thus the
advertising manager of a newspaper is nof a representative of the newspaper for
purposes of this statute, and a periodical containing only hunting and fishing news
and related material is not a news medium for purposes of the statute.

Id. at 603 (emphasis in original).
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We concluded that a “bona fide representative of a school newspaper” is a representative
of the news media if “the newspaper ordinarily covers news germane to the subject of the
executive session.” Id. We further concluded that, if the board had prohibited the paper from
covering the matters discussed in executive session (such as faculty discipline), the paper would
not qualify as a news medium for purposes of ORS 192.660(4), because it would not cover news
germane to the subject of the executive session. In other words, it was not enough that the paper
ordinarily reported about activities of the school board, it qualified as a news medium for purposes
of ORS 192.660(4) only if it also covered the matters to be discussed in the executive session.

c. 2014 Manual

In Attorney General Manuals issued after those opinions, including the 2014 update, we
clarified that:

[Representatives of the news media] include[s] news-gathering representatives of
institutionalized news media that ordinarily report activities of the body. This
interpretation should be expanded to include representatives of media that ordinarily
report to the general public on matters of the nature under consideration by the body.

MANUAL at 172 (2014) (footnote omitted) (emphasis in original). Under that test, a person could
qualify as a representative of the news media either because the news medium that they represent
ordinarily reports activities of the governing body or because the medium ordinarily reports to
the general public on the matters being considered by the governing body.

In addition, the Manual observes that “[c]urrent technologies make it easy to disseminate
information to a potentially broad audience. Bloggers and others using these technologies
sometimes * * * assert[] that they are representatives of the news media.” Id. We opined that
“representatives of the news media” is not limited to “traditional print media[.]” /d. We advised
that, because “[t]he law does not establish bright lines regarding publication schedule, the size of
the media organization, or audience size” and “no clear definition of ‘news media’ exists” the
decision whether representatives of non-traditional news media qualify “must be made on a case-
by-case basis.” Id. We advised governing bodies to consult with counsel when faced with such

arequest. Id.

2. Reconsidering the meaning of “representatives of the news media”
a. Methodology for interpreting statutory text

The commission asks us to clarify the meanings of “representatives of the news media,”
“institutionalized” and “bloggers and others using these technologies.” It also asks whether a
governing body may exclude a person claiming to be a representative of the news media because
the person is not a “news-gathering” representative, or because the medium they represent does
not ordinarily report about the activities of the governing body or matters under consideration by
the body.
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Our 1976 and 1979 opinions predate the Oregon Supreme Court’s adoption of the current -
statutory interpretation methodology in PGE v. Bureau of Labor and Industries, 317 Or 606,
610, 859 P2d 1143 (1993) as modified in State v. Gaines, 346 Or 160, 171, 206 P3d 1042
(2009). These questions prompt us to revisit the meaning of “representatives of the news media”
applying that methodology.

Under that methodology, the goal is to determine the legislature’s intent. We do so by
examining the text, context and pertinent legislative history. State v. Gaines, 346 Or at 171-172.
If the meaning of the text remains ambiguous after examining the text, context and pertinent
history, we may apply maxims of statutory interpretation. Id. at 172.

b. - Text

Courts usually give commonly-used terms their ordinary meanings. See, e.g.,
State v. Briney, 345 Or 505, 511, 200 P3d 550 (2008)(stating rule). The phrase “representatives
of the news media” has no commonly-accepted plain meaning. See MANUAL (1973)at 5,n 3
(“there is no common definition of ‘representatives of the news media.””), MANUAL (2014) at
172 (“no clear definition of ‘news media’ exists.”).

Alternatively, courts will apply the well-established legal meaning of a phrase. See, e.g.,
Nibler v. ODOT, 338 Or 19, 22, 105 P3d 360 (2005) (applying well-established legal meaning of
a term gleaned from the case law). But “representatives of the news media” does not have a
well-established legal meaning either. To the contrary, many courts have pointed out that
determining who is a représentative of the media is notoriously difficult. See, e.g.,
Snyder v. Phelps, 580 F3d 206,219 n 13, (4™ Cir 2009), aff’d 131 S Ct 1207 (2011) (“Any effort
to justify a media/nonmedia distinction rests on unstable ground given the difficulty of defining
with precision who belongs to the ‘media.””); Flamm v. Am. Ass’n of Univ. Women, 201 F3d
144, 149 (2d Cir 2000)(*“a distinction drawn according to whether the defendant is a member of

the media or not is untenable.”).

Because the phrase has no clear ordinary meaning or well-established legal meaning, we
attempt to determine its meaning by first parsing its constituent words. There are two pertinent
ordinary meanings of the noun “representatives.” The first is “one that stands for a number or
class (as of persons or things) : one that in some way corresponds to, replaces, or is equivalent to
someone or something else[.]” WEBSTER’S THIRD NEW INT’L DICTIONARY at 1926-27 (2002).”
The second is “one that represents another or others in a special capacity: such as * * * * * p (1)
: one that represents another as agent, deputy, substitute, or delegate usually being invested with
the authority of the principal[.]” Id. Tt is not clear from the text alone, whether the legislature
intended “representative™ in the first or second sense.

Turning to “news media,” the plain meanings of “news” are “a report of a recent event:
new information: fresh tidings[,]”” “what is reported in a newspaper, news periodical, or news
broadcast[,]”and “matter that is interesting to newspaper readers or news broadcast audiences :
matter that is suitable for news copy.” Id. at 1524. “Media” is the plural of “medium” the
pertinent definition of which is “a channel, method, or system of communication [or]
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information * * * <a book needs the widest possible discussion in the reviewing media of the
country — whether magazine, newspaper, radio, television, or public platform[>.]” Id. at 1401,
1403, respectively. Putting the terms together, “news media” means channels, methods, or
systems of communicating recent events or new information of interest to the recipients. Daily
or weekly newspapers or broadcasts, for instance, would qualify as they report “recent events”
and “new information” that is newsworthy.

Questions left unanswered by examination of the text alone are: (1) whether a person
must demonstrate a special relation to a particular news medium to qualify as a “representative”;
- (2) if so, what that relationship must be; (3) whether and what “public platforms™ qualify as
“news media” and, (4) how often a medium must publish or broadcast for what it reports to be
considered “recent events” or “new information?”

c. Context

Turning to the context, the phrase is used in ORS 192.660, the executive session law.
The purpose of that law is to permit governing bodies to discuss certain matters outside of public
view. It reflects the legislature’s judgment that the public is better served by confidentiality than
transparency in those circumstances. Consistent with that judgment, ORS 192.660(4) permits
governing bodies to require news media who attend executive sessions not to disclose sensitive
information to the public. At the same time, the function of the news media is to disseminate
news to the public. ORS 192.660(4) permits media representatives to attend executive sessions
and report non-confidential information to the public while keeping sensitive information
confidential. This statutory context does not shed much light on who the legislature intended
“representatives of the news media” to include.” On the other hand, the history of media
technology advances prior to 1973 provide compelling contextual reasons to think that the
legislature would have anticipated that new mediums for disseminating news could emerge.
There is nothing to suggest that the legislature intended to preclude individuals working in as-
yet-undeveloped mediums from qualifying as representatives of the media for purposes of
executive session attendance.

d. Legislative history

ORS 192.660(4) was a provision of the original Public Meetings Law, which was enacted
in 1973 as Senate Bill 15 (1973). Or Laws 1973, ch 172, § 6. As introduced, Senate Bill 15 did
not require governing bodies to allow news media to attend executive sessions. The first
suggestion that it should permit such attendance arose in a public hearing before the Joint Special
Committee on Professional Responsibility. Co-chair Ingalls mentioned that “newspapers” had

- been attending school board meetings and labor negotiations and asked if the bill would close

those meetings. He also asked whether school boards or teachers could vote to close those
meetings to “the press.” Charles Habernigg, representing Common Cause, responded that
although the public would not have a right to attend labor negotiations, if a “member of the
press” had a previous understanding, it should continue. Minutes, Joint Special Committee on
Professional Responsibility (SB 15), February 26, 1973 at 6. Myer Avedovech, Attorney for the
City of Milwaukie, testified that the city council often held “pre-meetings™ before its public
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meetings. Representative Paulus asked if “the press” was invited to those meetings. He replied
that they were invited but most chose not to attend; usually one reporter came. Id. at 9.

In a March 5% meeting of the committee, two other witnesses testified about instances
where “the press” had been allowed to attend private meetings. A Woodburn Common Council
member, Harold Reaume, testified that the city regularly held non-public pre-meetings that “the
press” was welcome to attend. He opined that when the press did not attend “undesirable things”
happened. He said that pre-meetings were used to obtain agreement before the public meeting
and that statements made in the pre-meeting were not repeated in the public meeting, hence
citizens had no way of knowing their public officials’ opinions on the issues. Minutes, Joint
Special Committee on Professional Responsibility (SB 15), March 5, 1973 at 2.

Bill Keller, an education reporter for The Oregonian, testified about an instance where
“the press” had been allowed to attend a closed school board meeting but had been asked not to
disclose any information except the board’s general direction. He testified that although there
were times that school board business should be conducted privately, the privilege could be
abused. He suggested that when a school board met privately, the press should be allowed to
attend “as observers.” In response to a question from Co-chair Ingalls, he testified that he felt no
obligation to obey a prohibition on reporting certain information and would report matters he felt
vital to the public unless given good reason not to. Id. at 3-4.

Representatives from several local newspapers and from the Oregon Newspapers
Publishers Association (ONPA) testified at a hearing on March 12™. Wally Cowen, a local
newspaper publisher and representative of the ONPA, testified that “the press” and the public
were the same thing and that the press was a vehicle for information to the public. He felt that
Senate Bill 15 did not afford any privilege to the press, but assured the public access, through the
media, to the workings of the bureaucracy. Cowen testified that the ONPA’s position was that
all meetings should be open to the public. Minutes, Joint Special Committee on Professional
Responsibility (SB 15), March 12, 1973 at 1-2. Senator Fadeley asked whether he would support

" executive sessions if the press was allowed to attend but the public was not. Cowen answered
that if the press were entitled to attend, then everyone should be invited. /d. at 2.

Phil Bladine, also a newspaper publisher and representative of the ONPA, testified
against allowing any executive sessions except in personnel cases where he suggested that the
press should be allowed to attend but “use good judgment in relating things to the public.” He
stressed that it was a “newspaperman’s responsibility” to see that the public get to meetings. He
said that in sensitive areas concerning individuals the press “has a confidence with that
individual and it is seldom broken.” Chair Ripper asked about the problem of an “unfriendly
press” and what should be done when it distorted facts. Bladine responded that everyone should
not be penalized for the actions of a few. Id. at 3. Hal Schlitz, a publisher of a local paper,
testified that relations between the paper and the public bodies had been very good. /d. at 4.

Following that testimony, the bill was amended to permit — but not require -

representatives of the news media to attend executive sessions. It specified that they could attend
under such conditions governing the disclosure of information “as may now exist” and may be

10
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agreed to by the governing body and the representatives of the news media. Amendments to
Second Amended Draft SB 15, § 6(3) (1973). The committee considered those amendments at a
March 19" work session. An unidentified legislator suggested that the section be deleted.
Senator Heard responded that the section was in the bill because of the testimony heard by the
committee that some members of the press had good relations with governing bodies and that if
the section was not included, this relationship would change. Co-chair Ingalls said that without
the section the press could be excluded from meetings where they were presently included.
Minutes, Joint Special Committee on Professional Responsibility (SB 15), March 19, 1973 at 10.
Senator Fadeley suggested making the requirement mandatory rather than permissive. Co-chair
Ingalls suggested deleting the “as may now exist” language. Both suggestions were adopted. Id.

At an April 7th meeting, Senator Carson moved to delete the requirement, which he
considered potentially “dangerous.” Minutes, Joint Special Committee on Professional
Responsibility (SB 15), April 7, 1973 at 7. He stated that the press in Lane County had an
excellent working relationship with governing bodies that should not be disturbed by permitting
the press to be the only “public” invited to watch the governing body. He argued that if the
meeting concerned something the public should know, the public should be allowed to attend
and a requirement that allowed only “the press” to watch the governing body might endanger
good relations with governing bodies, because who, he asked, would watch the press? He also
observed that allowing the press to attend and to operate under a shield law would put them in a
very interesting position. 7d.

Co-chair Ingalls replied that the press was allowed to attend executive sessions not to report
the meéting but to use the results of the meeting as background information for future reporting. Id.
He asked Roger Williams, a representative of the ONPA, for his thoughts. Williams testified that
“the press” did not want the privilege of attendance; it wanted to be the vehicle for reporting. Id. at
7-8. Senator Carson’s motion to delete the requirement failed. /d. at 8.

Subsequent discussions and proposed amendments concerned whether the requirement
should be mandatory or permissive and whether the governing body and representative were
required to agree to nondisclosure. For example, on May 15, 1973, Senator Carson expressed
concern that the bill mandated that parties agree to what could not be disclosed and the effect
would be to have “the news media (rather than the legislature) determining what is or is not an
executive session.” He recommended remedying that by making both press attendance and
nondisclosure agreements discretionary. Minutes, Joint Special Committee on Professional
Responsibility (SB 15), May 15, 1973 at 1.

Senator Heard agreed and said that he felt the Senate members on the floor would feel the
same way. Id. Co-chair Ingalls said that the “question was a matter of honor” and “the news
media would not print information until they received background information.” Id. Senator
Heard suggested that the news media be excused from the meeting if agreement could not be
reached about what could be reported. Senator Carson agreed. Co-chair Ingalls felt that the bill
already stated that. /d. The committee ultimately decided to amend the bill to provide that

11
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representatives of the news media “shall” be allowed to attend “under such conditions governing
the disclosure of information as may be agreed to by the governing body and the representatives
of the news media prior to such executive session.” Or Laws 1973, ch 172, § 6(4). .

In sum, legislators and lay witnesses alike referred to “the press” when discussing the
requirement to permit “representatives of the news media” to attend executive session. They
appeared to consider “representatives of the news media” to be synonymous with “the press.”
Pertinent definitions of the “press” are “newspapers, periodicals, and often radio and television
news broadcasting regarded as a group * * * news reporters, publishers, and broadcasters as a
group.” WEBSTER’S at 1794. Those definitions are consistent with “representatives of the news
media” in the sense of representatives of newspapers, news periodicals and radio and television
news broadcasts. Additionally, representatives of state and local newspapers, newspaper
publishing associations and broadcasting associations were the ones who testified at the Public
Meetings Law hearings generally and specifically about having been invited to attend closed
meetings in the past.

The history also reveals that the purposes of the requirement were to: (1) require
governing bodies to continue to allow news-gathering representatives who had been invited to
closed meetings before enactment of the Public Meetings Law to attend executive sessions after
enactment of the Public Meetings Law; (2) to foster good relations with news media
organizations; (3) to provide a mechanism to ensure that governing bodies limited executive
sessions to permissible purposes; and, (4) to permit the media to gain valuable background
information for future reporting. At the same time, the legislature was concerned about the press
not disclosing confidential information.

It is evident from the history that the legislature had in mind the news-gathering
representatives of state and local newspapers who had been invited to attend closed meetings
before enactment of the Public Meetings Law. Permitting their attendance served all of the
purposes identified for the requirement. That limited and known group of trained professional
journalists also would have been accountable for disclosing conflicts, reporting fairly, and
protecting legitimately confidential information.

On the other hand, the legislature used broad and ambiguous language in enacting the
requirement that potentially includes many other types of media representatives. The history
contains no discussion about whether other types of media representatives should be allowed to
attend executive sessions. And the 1973 Legislative Assembly could not have foreseen
subsequent technological changes that would enable the rise of a large class of “citizen
journalists.”

3. Application of Interpretative Methodology to the Commission’s
Questions

Having set out the framework for interpreting these provisions, and having identified the
relevant text, context and legislative history, we now apply those tools to the commission’s
various questions about the phrase “representatives of the news media.”
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a. “Representatives” means news gatherers

We conclude that “representatives™ in the phrase “representatives of the news media” is
intended to encompass “news-gathering representatives.” This determination is based on the
" legislative history, which strongly suggests that news gatherers were the people the legislature
had in mind. The history establishes that news-gathering representatives would have been the
ones invited to closed meetings before enactment of the Public Meetings Law, which is the
practice that the legislature sought to codify. They are also the ones who would report non-
confidential information and gather information for future reporting.

b. “News media” means “institutionalized” news media

We next address whether the requirement is limited to “institutionalized media” as our

" earlier opinions conclude, and, if so, what that means. “Institutional media” is a phrase often
employed by the federal courts as a synonym for “the media” or “the press.” See e.g.,
Austin v. Michigan Chamber of Commerce, 494 US 652, 668, 110 S Ct 1391, 108 L Ed 2d 652
(1990) (stating that the “media” exception is meant to prevent hindrance to the “institutional
press.”); Dun & Bradstreet, Inc. v. Greenmoss Building Inc., 472 US 749, 784, 105 S Ct 2939,
86 L Ed2d 593 (1985) (distinguishing between “institutional media” and “other individuals or
organizations engaged in the same activities”). “Institutional media” appears to be used as a
term to distinguish between “media” and individual speakers engaged in speech. Id. at 784 & n
10 (noting the distinction between “institutional media” and other individual speakers and
organizations as the distinction between “media” and “nonmedia.”); see also 39 Op Atty Gen at
601 (concluding that “news media” means “institutionalized news media” because it applies to
“representatives.”).

As discussed, a “representative” represents others or another, rather than appearing
personally. The statute’s use of the term “representatives™ is consistent with our longstanding
interpretation that “news media” means institutional news media. An “institution” is commonly
understood to mean an established society, corporation or organization. Hence, “institutional”
news media” means an established news media organization.

Federal courts have not attempted to define “institutional media” with any precision.
Instead, they consistently have concluded that it is not possible, for purposes of First Amendment
analysis, to distinguish between the “institutional media” and other speakers. An Oregon Federal
District Court, for instance, stated that:

The protections of the First Amendment do not turn on whether the defendant was
a trained journalist, formally affiliated with traditional news entities, engaged in
conflict-of-interest disclosure, went beyond just assembling others writings, or
tried to get both sides of a story.

Obsidian Finance Group v. Cox. No. 12-35319 at 7 (January 17, 2014).
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