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Chapter 1: Nature of Cities
The purpose of all government, as noted by James Madison, is to provide its people with
the opportunity to live in “safety and happiness.” 1 The provision of this safety and happiness is
oftentimes most directly provided by local governments — from cities and counties to special
purpose units, local governments in Oregon strive daily to meet the immediate needs of citizens.
Of course, local governments operate within a much broader governmental framework.
Beyond each is an elaborate system of state and federal programs that serve communities too,
just at a distance. These three tiers of government form a loose hierarchy of public service; it is
divided horizontally — between executives, legislatures, and judiciaries — and also vertically. 2
Between the federal government and the state, this separation is known as federalism. 3 Between
the state and local governments, the separation is called home rule. 4 When conflicts arise among
these moving parts, they arise as part of a centuries-old tradition in this country. 5 Dividing power
among government units — not just within a government — is a longstanding feature of the
United States. 6 Together, these governments provide layers of elected officials who serve the
needs and guard the interests of citizens. 7
This chapter begins in Part I with a brief overview of local governments. In Oregon, local
governments come in a wide variety. There are 36 counties, 241 cities, 197 school districts, and
at least 7 regional governments. 8 The most numerous are the 1,000 or so special districts that
operate in communities across the state, providing essential services like surface water drainage,
fire protection, sanitation, and domestic water supply. 9 The chapter then turns the focus to cities,
addressing (1) the process of forming a city and (2) how to change that form. Part II covers the

THE FEDERALIST NO. 43 (James Madison).
See Robert H. Thomas, Sublimating Municipal Home Rule and Separation of Powers in Knick v. Township of
Scott, 47 FORDHAM URB. L.J. 509, 538-40 (2020) (noting the “vertical separation of powers” between federal, state,
and local governments and that the “overwhelming” majority of states can be characterized as “Cooley rule” or
“home rule” states, where “a locality’s law may be superior to conflicting state law.”).
3
See Brian Galligan, Comparative Federalism, in THE OXFORD HANDBOOK OF POLITICAL INSTITUTIONS 263 (Sarah
A. Binder et al. eds., 2008).
4
Thomas, supra at 539.
5
Galligan, supra at 264.
6
Id. (noting that U.S. federalism was “a major innovation … in institutional design [and] popular government.”).
7
Id.; see also Brian P. Keenan, Subdivisions, Standing and the Supremacy Clause: Can A Political Subdivision Sue
Its Parent State Under Federal Law?, 103 MICH. L. REV. 1899, 1900 (2005) (noting that municipal governments
“offer a miniature version of federalism on the state level, dividing the power of the state and placing many
important decisions in the hands of representatives closer to the people.”).
8
Local Government, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local.aspx (last accessed May 22,
2020).
9
See ORS 198.010.
1
2
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incorporation process and Part III explores major and minor boundary changes, from annexation
all the way through disincorporation.

I. UNITS OF LOCAL GOVERNMENT
Local governments owe their existence to state law, either in the Oregon Constitution or
in provisions of the Oregon Revised Statutes (ORS). 10 Unlike state governments, which possess
a reservoir of authority that is separate from the federal government, local governments derive
any and all their authority from the state government. 11 Legally, without these authorizations,
local governments would not exist.
Local governments in Oregon are both government bodies and public corporations. 12
Beyond that, these governments fall into one of two basic categories: general purpose and special
purpose units. 13 General purpose units, namely cities and counties, possess general authority
over matters that affect the well-being of the public within their jurisdiction. 14 Special purpose
units, by contrast, perform specific public functions and possess authority only in connection
with that function. 15 In Oregon, these units include the many special districts and school districts
across the state. 16 A third category, regional governments, includes one special district — the
Metropolitan Service District (Metro) — and several councils of governments (COGs) that assist
local governments in providing certain services. 17
The Oregon Constitution prohibits the state Legislature from creating local governments
by “special law,” meaning that the Oregon Legislature cannot create single governments. 18
Under this provision, a municipal corporation means any “corporation as a form of organizing
municipal authority and services….” 19 Yet the constitution expressly authorizes the creation of
municipal corporations by “general law,” or laws that apply generally to the entire state. 20
Accordingly, the Legislature has enacted many statewide processes for the formation of cities,

EUGENE MCQUILLIN, 1 THE LAW OF MUNICIPAL CORPORATIONS § 3:2 (3d ed.).
Id.; see also US Const, Amend X.
12
See Blue v. City of Union, 159 Or 5, 12-13 (1938).
13
MCQUILLIN, 1 THE LAW OF MUNICIPAL CORPORATIONS, § 2:33 (3d ed.).
14
Id.
15
Id.
16
For the limited authority of school boards, see ORS 332.072. For that of special districts, see, e.g., ORS 261.305.
17
See ORS 198.010(6); Regional Governments, OREGON BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/
other-regional.aspx (last accessed May 22, 2020).
18
Or Const, Art XI, § 2.
19
Id.
20
Id.
10
11

Oregon Municipal Handbook – Chapter 1: Nature of Cities
League of Oregon Cities

4

counties, and special districts. 21 School districts, defined as “bodies corporate” and “local
governments” under state law, exist as part of a statewide education system.” 22
The following is an overview of the local governments in Oregon today.
A.

Cities

Cities possess general authority over local matters pursuant to the Oregon Constitution. 23
To exist in legal form, a city must first be incorporated. 24 Once incorporated, a city acts pursuant
to a local charter, essentially a “city constitution.” 25 Cities may adopt a charter of their own or
use terms provided under state law; currently, all 241 cities in Oregon have their own charters. 26
With a charter in place, cities govern through orders, resolutions, and ordinances adopted by a
city council or commission. Cities administer policies through hired staff, the leader of which
generally is a city manager or city administrator; although, in smaller cities, oftentimes the
administration of a city is delegated to a city recorder or an appointed council member.
All cities are both government and corporate bodies. 27 As such, cities carry out functions
that resemble both types of entities. The authority for cities to carry out these functions is limited
in two fundamental ways. First, cities are restricted by the subject matter of their actions. This
means that cities may perform government or corporate acts only if the acts address a matter of
local concern, and only if the act is permitted under its own laws and state and federal law. 28
Second, cities are restricted by geography. 29 A city may exercise government authority only
within that city’s boundaries, unless the state grants additional authority. 30 When it comes to
corporate acts, however, cities are not restricted to the city’s boundaries. 31

See generally ORS Ch 203, 201, and 198, respectively.
See generally ORS Ch 332; see also ORS 294.004(1).
23
See generally Or Const, Art XI, § 2; see also Or Const, Art IV, § 1(5).
24
See ORS 221.020.
25
See Brown v. City of Eugene, 250 Or App 132, 136 (2012).
26
See Or Const, Art. XI, § 2; see generally ORS 221.901 to 221.928.
27
See Blue v. City of Union, 159 Or at 12-13 (1938) (noting that “municipal corporations act in a dual capacity and
their functions are two-fold: The one, political and governmental, the other private, propriety, corporate.”).
28
MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).
29
State ex rel. Mullins v. Port of Astoria, 79 Or 1, 17-20 (1916).
30
Id.
31
See DeFazio v. Wash. Pub. Power Supply Sys., 296 Or 550, 582 (1984).
21
22
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i.

Government Bodies

When a city seeks to regulate conduct or take coercive action through taxation, eminent
domain, or otherwise, the city is acting in its government capacity. 32 As general purpose units,
cities are authorized to use government powers generally on all matters of local concern. 33
For the most part, a city may only exercise government powers within its boundaries,
unless it is granted additional authority by the state. 34 A city’s exercise of government authority
within its boundaries is referred to as intramural authority. 35 Within its boundaries — and
subject to conflicting state and federal law — a city may exercise its power on any matter of
local concern and in any manner. 36 Many cities adopt local licensing or permitting programs on
subjects like business and free speech activities. 37 They adopt ordinances proscribing nuisances
and criminal behavior. 38 And they enforce laws in municipal court. 39 Intramural authority means
general power to meet the public’s needs. The limit is the city limit.
Beyond this intramural authority, every city possesses some power in areas outside its
boundaries; this is known as extramural authority. 40 The key to understanding this power is
knowing that it is a separate grant of authority under state law. 41 When a city takes coercive
action outside of its boundaries, it is not acting pursuant to its home rule authority under the
Oregon Constitution; it is acting at the will of the Legislature or state voters. 42 One example of
extramural authority is annexation. 43 Grants of this authority must be “clearly expressed.” 44
ii.

Corporate Bodies

Not every action a city takes is a use of government power. Many of the day-to-day
actions taken by cities are instead corporate functions. 45 For instance, cities may enter contracts,
buy and sell property, employ staff, and even conduct municipal enterprises. In this context, the
Id. (noting that a city cannot “assert coercive authority over persons or property outside its boundaries,” but that
this restriction “has little relevance to a city’s contracts [or] consensual transactions.”).
33
Port of Astoria, 79 Or at 18.
34
DeFazio, 296 Or at 582.
35
Port of Astoria, 79 Or at 17-20.
36
Id.
37
See, e.g., SALEM, OR., CODE § 30.001 (2020); see also PORTLAND, OR. CODE § 31.40.010 (2020).
38
See, e.g., HERMISTON, OR. CODE §§ 130.01-130.31 (2000 & Supp. 2020).
39
See, e.g., BEND, OR., CHARTER Ch. 5, § 25 (1995).
40
Port of Astoria, 79 Or at 17-20.
41
Id.
42
Id.
43
See Thurber v. McMinnville, 63 Or 410, 414 (1912), abrogated on other grounds by State ex rel. Heinig v.
Milwaukie, 231 Or 473 (1962).
44
See Richards et al. v. City of Portland et. al, 121 Or 340, 345 (1927).
45
See Blue v. City of Union, 159 Or 5, 12-13 (1938) (noting that “municipal corporations act in a dual capacity and
their functions are two-fold: The one, political and governmental, the other private, propriety, corporate.”).
32
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breakdown between intramural and extramural authority becomes far less relevant. 46 Oregon
courts routinely recognize the right of cities to conduct these types of activities outside the local
boundaries. 47 Generally, where a city is not exercising government power and is instead acting
like any public corporation, no separate grant of authority under state law is required to carry out
extraterritorial activities. 48
Even so, cities still must adhere to subject matter restrictions. Any action by a city must
address a matter of local concern. 49 The action must also comply with its own laws, federal law,
and state law. 50 As a general purpose corporation, a city can promote local interests through any
reasonable contract, land sale, or enterprise that is in connection with a public need. 51 Among the
more notable actions taken by cities are a railroad, operated by the City of Prineville, and a
telecommunications network, operated by the cities of Monmouth and Independence. 52 A
number of other cities provide utility services like electricity and water. 53
B.

Counties

Like cities, counties are general purpose units with general authority over local matters. 54
The majority operate as “statutory home rule” counties under ORS Chapter 203. 55 Unlike cities,
only a quarter of counties operate pursuant to home rule charters. 56 Most counties are governed
by a board of commissioners, though some less populated counties are run by county courts. 57
All but three of Oregon’s 36 counties were formed before 1910, when Oregon voters
approved Article XI, Section 2, of the Oregon Constitution and prohibited the creation of new
counties by special acts of the Legislature. 58 In lieu of this, state law provides general procedures

See DeFazio v. Wash. Pub. Power Supply Sys., 296 Or 550, 582 (1984) (finding “the concept of ‘extramural
power’” has little relevance to a city’s contracts or other consensual transactions in goods or services.”).
47
Id.
48
Id. (but noting that “exercise of eminent domain outside city limits would be an exercise of extramural power.”).
49
See, e.g. Churchill v. Grants Pass, 70 Or 283, 288-89 (1914) (holding that a railroad, either “within the boundaries
of such municipality or not,” must be for “the general welfare convenience, health, or comfort of its citizens.”).
50
MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).
51
See, e.g., Churchill, 70 Or at 288.
52
Prineville Railway, CITY OF PRINEVILLE, https://www.cityofprineville.com/railway (last accessed May 22, 2020);
About Us, MINET, https://www.minetfiber.com/about (last accessed May 22, 2020).
53
The Early Years: 1886-1920, McMinnville Water & Light, https://www.mc-power.com/about/history/early-years/
(last accessed May 22, 2020).
54
See ORS 203.035 (providing that counties govern over all “matters of county concern”).
55
See GTE Northwest Inc. v. Or. Pub. Util. Com’n, 179 Or App 46, 49 (2002).
56
County Government in Oregon, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/counties
/about.aspx (last accessed May 22, 2020).
57
Id.
58
Oregon Counties, ASS’N OF OREGON CTYS., http://oregoncounties.org/counties/oregon-counties/ (see the
accompanying interactive graphic) (last accessed May 22, 2020); see also Or Const Art XI, § 2.
46
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for the creation of additional counties and boundary changes. 59 Jefferson and Deschutes Counties
each were created through local elections in 1914 and 1916, respectively. 60
In several different capacities, Oregon’s counties serve as subdivisions of the state.
Counties perform significant state-level functions; for instance, most counties operate as the
local public health authority for its region, assisting the Oregon Health Authority to respond to
public health concerns. 61 Counties staff local offices of the Oregon Department of Corrections,
the Oregon Youth Authority, and the Oregon Department of Veterans’ Affairs, and play an
important role in assisting state officials to prepare for and respond to emergencies. 62
Meanwhile, county district attorney’s offices prosecute all state crimes; while district attorneys
are state officials whose salaries are paid for by the state, their staff are employed by counties. 63
Outside of these roles, counties function like cities in that they are general purpose units
of government with the power to tax, take property, and regulate conduct for the health, safety,
and well-being of its residents. 64 This authority extends only so far as the county boundaries. 65
Likewise, counties are public corporations with the power to form contracts, buy and sell
property, and conduct enterprises that generally serve the interests of county residents. 66 A
county’s authority is subject to state and federal law and any self-imposed local laws. 67
C.

School Districts

School districts are unlike cities or counties in that they are a special purpose unit of
government tasked with “educating children residing in the district,” as opposed to all general
matters of local concern. 68 Article 8, Section 3, of the Oregon Constitution requires the state to
create a statewide system of “Common schools,” and school districts are part of this system. 69

See generally ORS Chapter 202.
See Barber v. Johnson, 86 Or 390, 395 (1917); see also State ex rel. Stadig v. Deschutes Cty., 88 Or 661, 662
(1918).
61
See ORS 431.405 to 431.550.
62
For the Oregon Department of Corrections, see ORS Ch 423; for the Oregon Youth Authority, see ORS Ch 420A;
and for the Oregon Department of Veterans’ Affairs, see ORS Ch 406. More so than cities, counties also coordinate
with the Oregon Office of Emergency Management through local agencies. See ORS 401.305 (providing that all
counties “shall establish an emergency management agency,” while all cities or tribes “may … establish…”
agencies. (emphases added)).
63
Oregon’s 36 District Attorneys, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/state/executive /districtattorneys.aspx (last accessed May 22, 2020); see also ORS 8.760.
64
See 1000 Friends of Oregon v. Wasco Cty. Court, 304 Or 76, 82 (1987) (noting county is “general-purpose.”).
65
See GTE Northwest Inc. v. Oregon Public Utility Com’n, 179 Or App 46, 59-62 (2002).
66
Id. at 62 (upholding a county telecommunications service that operated outside the county’s boundaries because
doing so served residents’ interests and because the county did not compel anyone outside its boundaries to use it.).
67
MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).
68
See ORS 332.072.
69
Or Const, Art VIII, § 3.
59
60
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Furthermore, school districts are not governed by local charters and cannot be formed
through citizen initiatives (though residents may petition for mergers or boundary changes). 70
The number, size, and boundaries of school districts are decided instead by district boundary
boards, a role performed by counties on behalf of the state. 71 The duties and powers of school
districts are all prescribed by state laws and regulations. 72 Thus, in some ways, school districts
function less like municipal corporations and more like state agencies.
School districts are local governments in other ways, however. First, the governing body
is elected. Every school district is governed by a district school board, which are public bodies
composed of volunteer elected officials who serve four-year terms and reside and vote in the
district. 73 Second, school districts possess important government powers like the power to levy
taxes, the power to seize property, and the power to regulate activities on district property. 74
Third, school districts are “bodies corporate” with the power to buy or sell property, take out
loans, enter into contracts, and “transact all business coming within the jurisdiction of the
district.” 75
D.

Special Districts

More numerous than school districts are the hundreds of special districts serving
communities across the state. These districts are governed generally by ORS Chapter 198 but
also by their “principal acts,” which are spread across two dozen or so other ORS chapters. 76
Special districts include, for instance, a people’s utility district under ORS Chapter 261; a
domestic water supply district under ORS Chapter 264; a port district under ORS Chapter 777;
and county service districts under ORS Chapter 451. 77 Other districts relate to mass transit;
irrigation; regional air quality control; fire protection; hospitals; sanitation; cemeteries; parks and
recreation; special roads and road assessments; highway lighting; health; vector control; water
improvement; weather modification; geothermal heating; transportation; chemical control; weed
control; emergency communications; diking; and soil and water conservation.
Everything about special districts — from how they are structured to what powers they
have — depends on the interplay between ORS Chapter 198 and their principal acts, i.e., the
laws that authorize their existence. A good example of this is how special districts are formed.

See ORS 330.092 to ORS 330.095.
See ORS 330.080.
72
See generally ORS Ch 332.
73
ORS 332.018.
74
See ORS 328.213; see also ORS 332.182; see also ORS 332.445.
75
ORS 332.072.
76
See generally ORS Chapter 198.
77
ORS 198.010. Note that county service districts are unique in that they are not wholly independent from the
county that operates them. ORS 451.485.
70
71
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Generally, citizens petition to form special districts under a process defined by statute. 78 For
some districts, that process is found under the District Boundary Procedure Act. 79 Yet for others,
formation and modification are issues controlled by the district’s principal act. 80 Similarly, ORS
Chapter 198 provides processes for filling vacancies on a district’s governing body,
compensating officials, and adopting ordinances and other regulations; each of these processes
applies to a different subset of special districts. 81
Like school districts, special districts are special purpose units of government that are
formed for a particular need or service. 82 Generally, a special district possesses taxing and
regulatory power if it acts within its boundaries and within the grant of authority in its principal
act or in ORS Chapter 198. 83 Unlike school districts, special districts are funded more by local
taxes than by state revenue. Special districts also are public corporations and may enter contracts,
buy or sell property, and transact other business as long as every action is related to its limited
municipal function. 84
E.

Regional Governments

Finally, city officials may from time to time encounter what are commonly known as
regional governments. The most established of these is Metro, which is authorized under ORS
Chapter 268 and is classified as a special district government. 85 Metro operates under a charter
based in Article XI, Section 14, of the Constitution and has jurisdiction over all “matters of
metropolitan concern” as described in the district’s charter. 86 In and around Portland, Metro
coordinates urban development and transportation, and operates a regional waste system. 87
Outside of Metro, there are several other regional councils of government (COGs). 88
These councils are more aptly described as government groups than as governments in their own
right. COGs are formed through intergovernmental agreements under ORS Chapter 190; in this
See, e.g., ORS 198.748.
Id.
80
See, e.g., ORS 261.105
81
See generally ORS Chapter 198.
82
See, e.g., ORS 261.305. The enumerated powers of people’s utility districts, which generally relate to providing
and distributing “a supply of water[,] … waterpower and electric energy, or electric energy generated from any
utility.” Id.
83
Id.
84
See, e.g., ORS 261.215 (declaring the corporate status of people’s utility districts and authorizing the use of
certain “corporate powers” enumerated in the act.).
85
See generally ORS Chapter 268; see also ORS 198.010(6).
86
Or Const, Art XI, § 14; OR. METRO CHARTER Ch. 2, § 4 (2015), https://www.oregonmetro.gov/sites/default/
files/2015/01/12/Metro%20Charter%202015.pdf (last accessed June 9, 2020).
87
Regional Leadership, METRO, https://www.oregonmetro.gov/regional-leadership/what-metro (last accessed June
2, 2020).
88
Regional Governments, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/other-regional.aspx (last
accessed May 22, 2020).
78
79
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way, they are identical to the League of Oregon Cities (LOC). 89 Unlike the LOC and in a manner
similar to Metro, COGs work with cities and other local governments to provide regional public
services. Examples include business loan programs, economic development, senior and disability
services, and regional planning. 90 COGs enable governments to take on programs or projects that
otherwise might be too costly or complex. 91 While COGs might contract with local governments
to provide services, they are not municipalities; as such, they possess no coercive authority —
taxing, regulations, etc. — and may only provide services that its member governments are
authorized to provide. 92 COGs operate through boards of elected officials selected from its
member governments and derive revenue through dues and fee-for-service agreements. 93

II. FORMING A CITY
Throughout history, and in theory, three methods of incorporation have been available to
Oregon communities looking to incorporate as cities. Among them, one method is barred by the
Oregon Constitution and another has never been attempted — only contemplated. 94 This leaves
the statutory procedure under the Oregon Incorporation Act of 1893, codified at ORS 221.010 to
ORS 221.110, which will be the focus here.
The Incorporation Act carries two threshold requirements. First, at least 150 people must
reside in the proposed area. 95 Second, the area cannot be within “an incorporated city.” 96 The
general requirements of incorporation fall into four categories: (1) filing a proposed petition, (2)
conducting a petition drive, (3) obtaining county approval, and (4) succeeding in an election. The
exact requirements differ depending on the community’s proximity to existing cities and whether
the area is located in a populous county. Finally, incorporation triggers other legal requirements
that demand the attention of the new city; petitioners should be aware of these prior to filing the
petition. The following paragraphs explore the major categories and concerns of incorporation.

OR. CHAPTER OF THE AM. PLAN. ASS’N, REGIONAL PLANNING FOR THE 21ST CENTURY 15-17 (2010), http://
www.oregonapa.org/wp-content/uploads/2015/05/OAPA-Final-Reg-ES-Jan11.pdf (last accessed June 2, 2020).
90
Id.
91
Id.
92
Id.
93
Id.
94
Or Const, Art XI, § 2, prohibits the state from incorporating cities by special act. The provision also grants “cities”
the power to adopt a home rule charter. Arguably, an unincorporated community becomes a city through the process
of drafting and adopting a home rule charter; if so, communities could simply adopt a charter and skip the process of
becoming a city under state law. For more analysis, see LEAGUE OF OR. CITIES, INCORPORATING A CITY IN OREGON
(2019), https://www.orcities.org/application/files/6815/7904/8842/ IncorporationWhitePaperUpdated2-2-19.pdf (last
accessed June 2, 2020).
95
ORS 221.020.
96
Id., The Incorporation Act does not define the term “incorporated city.” State regulations acknowledge the
possibility for communities within the urban growth boundary of a city to incorporate; See OAR 660-014-0010(1).
89

Oregon Municipal Handbook – Chapter 1: Nature of Cities
League of Oregon Cities

11

A.

Filing a Proposed Petition

The process of incorporating a city begins by filing a
prospective petition and an economic feasibility statement
with the county clerk. 97 The prospective petition is a form
prescribed by the Oregon Secretary of State and requires the
name of the city, the names and addresses of no more than three
chief petitioners, and the proposed permanent tax rate for the
city. 98 A map that shows the boundaries of the proposed city
must be attached to the form. 99
The economic feasibility statement requires considerably
more work by the community. It details the services and
functions of the proposed city, the relationship of those services
to existing public services in the area, and the first and third-year
budgets of the prospective city that prove “economic
feasibility.” 100 Generally, a community’s ability to provide this
statement results from a broader feasibility study that addresses
the economic characteristics of the area and the tax rate and
boundaries of existing taxing districts, among other issues. For
information on how to conduct a feasibility study, consult the
LOC City Incorporation Guide (2017). 101
Once the chief petitioners file the prospective petition and
economic feasibility statement with the county clerk, the clerk
authorizes the circulation of the petition and sends two copies to
the board of commissioners for the county.
i.

Additional Requirements

The initial filing must comply with several other
provisions in addition to these basic requirements. As a rule of
thumb, areas that fall just outside an existing city generally face
stricter requirements for incorporation than more isolated areas.
One example of this is rural unincorporated communities, which
are subject to a much more rigorous filing process. Another

Petition for
Incorporation in a
Non-Urbanized Area
A Petition for Incorporation must
include:
•

Name and residence of no
more than 3 persons who
are to be the chief
petitioners;

•

Name of the proposed city;

•

Proposed permanent rate
limit for operating taxes,
expressed in dollars per
thousand dollars of
assessed value;

•

A map indicating the exterior
boundaries of the proposed
city (not to exceed 14 inches
by 17 inches); and

•

If the proposed city is to be
located in a jurisdiction
governed by a local
government boundary
commission, the Petition
must further include the
economic feasibility analysis
required by ORS
199.476(1).

The Petition must also comply
with land use regulations. If the
area to be incorporated
encompasses a special district/s,
it should state whether it
proposes to extinguish the
special district/s.

ORS 221.031.
See Form SEL 701, https://sos.oregon.gov/elections/Documents/SEL701.pdf (last accessed May 22, 2020).
99
ORS 221.031(3)(d).
100
ORS 221.035.
101
LEAGUE OF OR. CITIES, INCORPORATION GUIDE (2017), https://www.orcities.org/application/files/5515/
6116/0245/IncorporationGuideUpdate6-23-17.pdf (last accessed May 22, 2020).
97
98
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example is areas within an urban growth boundary (UGB), which must comply with the existing
city’s local comprehensive plan. That said, planning laws apply to all incorporation petitions, not
just those within a UGB; for areas not within a UGB, the petition must comply with statewide
planning goals. Finally, if the proposed area falls within the jurisdiction of a local government
boundary commission, then other filing requirements exist.
a. Urbanized Areas
Additional requirements exist for communities in “urbanized areas,” or areas that are
outside UGB but within three miles of a city. 102 To be incorporated, these areas must be within a
previously designated “rural unincorporated community,” and the lands bordering the proposed
city must be subject to use exemptions for agriculture or forestland. 103 For qualifying
communities, the initial filing must include a separate affidavit and a detailed economic
feasibility statement. 104
The affidavit must be filed by a chief petitioner vowing that at least 10% of the registered
electors already support incorporation and that discussions have taken place with each
neighboring city “concerning the effects of the proposed incorporation.” 105 These discussions are
important because a city may later petition the county to reject the proposal if it finds the
incorporation would adversely impact its interests. 106
The economic feasibility statement, meanwhile, must contain at least three additional
pieces of information. First, the statement must commit the proposed city to providing urban
services in a manner that is both cost-efficient and adequate for current and future needs. Second,
the statement must contain a proposed permanent rate limit for operating taxes. Third, the
statement must commit the proposed city to planning for residential development at or above the
same urban density planned for an already existing city located in the county. This comparison
city must have a similar geographic area within the urban growth boundary. 107
In some cases, a proposed city must also “demonstrate” that it can meet these standards
by completing a public facility plan and a transportation system plan. 108 If so, petitioners may
satisfy the standards by entering into service agreements with other cities or districts. 109
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b. Land Use Regulations
Under Oregon law, the incorporation of any city results in a land use decision that is
subject to statewide planning regulations. Specifically, the county order approving an
incorporation petition as an election ballot measure is a “land use decision [that] must comply
with applicable Statewide Planning Goals.” 110 Or, if the area proposed for incorporation is within
the urban growth boundary of a city, then the incorporation proposed by the petitioners must also
comply with local planning regulations, i.e., the existing city’s local comprehensive plan, that is
required by state land use laws. 111 Failure to comply with the relevant land use rules can lead to
legal disputes with interested parties in the Oregon Land Use Board of Appeals. 112 For these
reasons, communities must be aware of land use laws before seeking incorporation.
c. Local Government Boundary Commissions
A local government boundary commission is a commission with authority to review
major or minor boundary changes, including incorporation. 113 Counties are authorized to create
these commissions, which technically are state agencies, under ORS Chapter 199. 114 In counties
where a local boundary commission has jurisdiction, the chief petitioners must include with the
initial filing the economic feasibility analysis and estimated tax rate required under ORS
199.476. 115 The information must then be reviewed and approved by the local government
boundary commission before the county clerk can authorize the petition for circulation. 116
ii.

Future Considerations

Before filing a petition for incorporation, several other considerations warrant the
attention of petitioners. Unlike the items above, these are not legal prerequisites to filing a
petition, but they are concerns that carry severe consequences if not addressed early in the
incorporation process. First, a new city in a county of more than 100,000 people must provide
four major services within three years of incorporation to receive crucial state shared revenue.
Second, and somewhat related, is the relationship that a new city has with existing — often
overlapping — special districts. Third, all new cities must comply with local budgeting laws.
Fourth, returning to the subject of land use law, all new cities must prepare local land use rules

OAR 660-014-0010(2)(a).
OAR 660-014-0010(2)(c). Once incorporated, a city develops its own local comprehensive plan for the area; See
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within four years of incorporation. A full list of considerations is available in the LOC’s City
Incorporation Guide. 117
a. Areas Within a County of More than 100,000 People
Beginning with its fourth year, a city in a county with more than 100,000 people must
provide at least four of the following services to continue to be eligible for state shared revenues:
police protection; fire protection; street construction, maintenance and lighting; sanitary sewers;
storm sewers; planning, zoning and subdivision control; one or more utility services. 118 Nothing
is required at the time of incorporation, but communities should be aware of this requirement and
factor it into the feasibility study. Some of these services might already be provided by a local
special district, which underscores the importance of the next subsection.
b. Special Districts
Unlike some cities, neighboring or overlapping special districts are not legally entitled to
receive any consultation from a community seeking to incorporate. Consulting special districts is
a practical requirement, however, to avoid future complications and promote cooperation among
local governments. For the following reasons, filing the incorporation petition is a crucial
opportunity for a community to establish a working relationship with special districts in its area.
First, incorporating an area that includes a special district may have immediate legal
consequences. If the entire area of a district is within the boundaries of a new city, then that
district will cease to exist and the new city will assume the assets, liabilities, obligations and
functions of the district. 119 Such a district may continue to exist and operate within the city’s
boundaries, but only if this arrangement is proposed in the petition to voters. 120 Given that
terminating a district may be undesirable for the district or the new city, and that this outcome is
avoidable with the proper preparations, early communication is encouraged between petitioners
and districts.
Conversely, if the city only partially overlaps with a district’s boundaries, then that
district continues to operate in the area if and until the city completes a separate process to
withdraw the district from the area. 121 This process includes notice and meeting requirements;
anticipating these requirements will mean for a smoother transition for the city and district. 122

LEAGUE OF OREGON CITIES, INCORPORATION GUIDE (2017), https://www.orcities.org/application/files/5515/
6116/0245/IncorporationGuideUpdate6-23-17.pdf (last accessed June 15, 2020).
118
ORS 221.760.
119
ORS 222.510.
120
Id.
121
ORS 222.520.
122
ORS 222.524; ORS 222.460(2).
117

Oregon Municipal Handbook – Chapter 1: Nature of Cities
League of Oregon Cities

15

Second, all new cities must enter into coordination agreements with each special district
that provides an urban service within its urban growth boundary. 123 For purposes of this planning
requirement, “urban services” means sanitary sewers, water, fire protection, parks, open space,
recreation, streets, roads, and mass transit. 124 New cities must enter into these coordination
agreements before the second periodic review of the city’s comprehensive plan. 125
Finally, proposed incorporations of cities within the boundaries of the Metro, a regional
government and special district, may face additional requirements.
c. Budgeting Laws
ORS Chapter 294 provides a stringent set of budgeting laws for local governments.
Beginning in most instances with the fiscal year following incorporation, the expenditure of any
money by a city, even in its first months of existence, must be made pursuant to a legal
budget. 126 While the economic feasibility statement required for an incorporation petition will
outline proposed budgets for the first and third years of city operations, the budgets still must be
approved by the new city’s council. The process of approving a budget involves a series of
committee, notice, and meeting requirements. Petitioners should know of these requirements and
may refer to the Oregon Property Tax Division’s “Local Budgeting Manual.”
d. Comprehensive Planning
As noted above, compliance with state land use regulations begins with the incorporation
petition, but it does not end there. Upon incorporation, cities acquire a responsibility to develop
their own land use rules through a local comprehensive plan.
ORS Chapters 197 and 227 govern the new city’s land use planning responsibilities.
Within four full years of its existence, a new city must prepare, adopt, and gain state approval of
a comprehensive plan consistent with the statewide goals adopted by the Oregon Land
Conservation and Development Commission (LCDC). 127 LCDC administrative rules apply the
statewide goals to incorporation and require adoption of a comprehensive plan for the new
city. 128 The plan must be coordinated with the county and acknowledged by the LCDC before it
is official. The typical plan contains a map indicating preferred land uses, a series of goals and
policies defining those uses, and references to the data on which the plan is based.
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B.

Signatures, County Review, and Election

The incorporation process moves quickly following the filing of the proposed petition
and the required supporting documents. Upon receiving all of the necessary paperwork, the clerk
for the county will immediately file the petition and “authorize the circulation of the petition.” 129
Petitioners for incorporation then face four additional hurdles: (1) collecting enough signatures;
(2) obtaining county approval for the incorporation; (3) winning in the election; and finally (4)
withstanding challenges filed against the incorporation, if any. 130
i.

Collecting Signatures

The Incorporation Act requires the petition to be signed by at least 20% of the eligible
voters in the area proposed to be incorporated, or only 10% if the area is within a county of
more than 300,000 people. 131 At present, there are five such counties: Clackamas, Lane, Marion,
Multnomah, and Washington counties. 132 These signatures must be gathered within six months
of filing the proposed petition or else they will not count. 133 In addition, the signatures must be
collected on a sheet prescribed by the secretary of state and each sheet must be accompanied by a
full and correct copy of the petition for incorporation. 134 Once all of the needed signatures have
been collected, the petitioners return to the county to file the petition and signatures with the
county court or the county board of commissioners. 135
ii.

County Approval

Upon receiving the petition, the county’s governing body sets a time and place for a
hearing on the petition and delivers notice through publications and public places. 136 This
hearing serves two purposes. First, it provides an opportunity for interested parties to appear and
present objections to the incorporation or the proposed tax rate. Second, the governing body must
determine that all property within the proposed boundaries would be “benefited” by the city. 137
The standard for determining whether an area would be “benefited” by incorporation is
not clearly set by statute. 138 The Oregon Supreme Court has described the “ambiguity regarding
the powers vested in the county” in this hearing. 139 That said, a few rules are clear. First, the
county may, but is not required, to expand the boundaries of the proposed city to include areas it
ORS 221.031(2).
See ORS 221.031(4); ORS 221.040; ORS 221.050.
131
ORS 221.040(1).
132
County Populations. OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/county-population.aspx (Last
Accessed June 10, 2020).
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finds would be benefited by the new city. 140 However, the county must limit the boundaries of
the new city to exclude property owners who would not be benefited. Second, the Supreme Court
held in McManus v. Skoko that the county cannot go so far as to find no property would be
benefited by a proposed incorporation, thereby rejecting any possibility of incorporation for the
community. 141 The McManus Court found that the purpose of the hearing is to alter boundaries,
not to reject incorporation. 142 Third, any ruling by the county in this hearing is a quasi-judicial
decision, not a legislative decision. 143 As such, the county’s governing body is serving as an
impartial decision-maker rather than as a political body; the county must make its decision based
on evidence, and the petitioners are entitled to certain due process rights in the proceeding. 144
Despite the McManus ruling, there remains one way that a county can reject a petition for
incorporation. If the proposed area is a rural unincorporated community and a neighboring city
objects to the incorporation, then the county has clear grounds to deny the incorporation effort. 145
If it does, then it must clearly acknowledge this as the reason in its findings and the decision may
be appealed to the Land Use Board of Appeals (LUBA). 146
Conversely, a county order approving the incorporation petition for an election may also
be appealed to LUBA. As noted above, this order qualifies as a land use decision and therefore is
subject to LUBA appeal. 147 Successful appeals will invalidate the outcome of the election. 148
iii.

Election

The county’s governing body, upon approving the petition in its original or altered form,
must issue an order for an election to be held on the matter of incorporation. The election must
be held at least 90 days after the issuance of the order. 149
In the election, eligible voters within the boundaries of the proposed city are presented
with two questions. First, voters must decide if the proposed city should be incorporated or not.
Second, if so, the voters must select candidates who will serve on the inaugural city council.
The vote on incorporation carries a unique threshold requirement. To succeed, the vote
on incorporation must show that a majority of the votes approve of the idea and that at least 50%
of the registered voters in the area participated in the election. But this requirement is waived if
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the vote on incorporation is held in May or November of any year. 150 If the electorate votes for
incorporation of the new city, then the date of incorporation is the date of the election and the
costs of the election come out of the general fund of the new city. If the electorate votes down
the idea, then all expenses of the election are paid out of the general fund of the county. 151
The vote on council candidates must result in the election
of five council members. Under the Incorporation Act, a city
council is a five-person body. To be on the ballot, candidates
must file a declaration of candidacy with at least 25 signatures of
eligible voters in the area, or else just 10% of the voters in the
area if that number is less than 25 people. 152 Of the candidates,
the two that receive the highest number of votes will hold office
until the second general election following incorporation; the
remaining three will hold office until the next general election. 153
Newly incorporated cities operate, at least initially,
pursuant to a government structure under the Incorporation
Act. 154 This law governs the city’s politics unless or until the city
supersedes it with the creation of a home rule charter. At present,
all 241 incorporated cities in Oregon operate under charters
enacted under Article XI, Section 3, of the state constitution.
More information on how cities can be structured is available in
Chapter II.
iv.

Challenges

In the event the incorporation of a city is challenged
within two years of incorporation, as an improper land use
decision or otherwise, state law provides a process for how
shared revenue is to be distributed. If the respective court or state
agency determines that the incorporation was invalid, moneys
that would have otherwise been payable to the city as state
shared revenue — such as tax revenue from cigarette, liquor, and
marijuana laws and street and highway funds — are instead
deposited with the State Treasurer, with the State Treasurer
placing these monies in an escrow account. If the new city
successfully appeals the decision, then the funds ultimately are

1)

ELECTION OF
There
will be
no
FIRST
CITY
nominating
or
primary
COUNCIL
election for the
nomination of city
council candidates.

2) Notwithstanding ORS
249.037, nominating
petitions and
declarations of
candidacy shall be
filed with the County
Clerk no sooner than
the 100th day and no
later than the 70th day
before the date of the
election.
3) At the time of a
candidacy
declaration, a filing
fee of $25 is to be
paid.
4) Nominating petitions
must contain at least
25 signatures of
electors in the
proposed area for
incorporation or 10%
of the electors,
whichever is less.
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distributed to the city. If the new city fails to appeal or fails in its appeal, then the city’s state
shared revenue is instead distributed to all cities throughout the state based on population. 155
Theoretically, another challenge to incorporation might come in the form of a nearby city
or special district attempting to annex parts of the area before incorporation can take place. This
would not be a direct challenge to incorporation but rather a preemptive one. State law addresses
this and forbids any attempts at annexation during the pendency of an incorporation petition. As
soon as petitioners complete their initial filing of a prospective petition, no city or district may
commence annexation proceedings until the petition is rejected by the county or by voters. 156

III. BOUNDARY CHANGES
Once a city is incorporated, different state laws govern how the nature of a city can be
altered through annexation, withdrawal, merger, consolidation, or disincorporation. On these
topics, cities may be subject to local laws as well, like an ordinance or a home rule charter. Cities
need to be aware of their own laws before attempting any of these processes. The following
section is limited to state law requirements and reviews the five boundary changes that a city
may undergo. Two of them — annexation and withdrawal — modify a city’s existing boundaries
and are considered “minor” boundary changes. 157 The remaining three — merger, consolidation,
and disincorporation — are “major” boundary changes that dissolve a city (or cities) as part of
their respective processes. 158
Note that some of these changes require involvement of a local government boundary
commission, if a city is subject to one’s jurisdiction. Prior to acting in any of the following ways,
a city should confirm whether a commission operates in its area. Also, Metro has jurisdiction
over boundary changes within its district.159
A.

Minor Changes: Annexation and Withdrawal

Both annexation and withdrawal modify an existing city’s boundaries. Annexation is the
process of extending city boundaries. The opposite action, withdrawal, retracts city boundaries
by removing territory from the city. These processes are similar in effect, but also different in
one fundamental way. A city’s power to annex territory is an exercise of extramural authority
that flows entirely from state law, not a home rule charter. 160 A city’s right of withdrawal,
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however, is recognized as a matter of intramural authority. 161 While Oregon courts have upheld
the right of cities to remove property from its boundaries, it is unclear if cities may exercise this
right in a manner other than the withdrawal process under state law. For the purposes of this
Handbook, the following section is limited to relevant requirements under state law.
i.

Annexation

Annexation is the process through which a city extends its boundaries to new territory.
Any decision to annex land must comply with a state process because a city has no inherent
authority to expand its boundaries. 162 With a few exceptions, ORS Chapter 222 leaves it to each
city or the city’s voters to decide whether to annex new territory. 163 State law instead restricts
what territory can be annexed and how. In other words, state law controls (1) the annexation
procedure and (2) the type of territory that may be annexed. 164 Finally, many cities require a
local election to decide when and where the city will annex new territory. 165 ORS Chapter 222
avoids conflicts with these local laws in all but one provision. 166
a. Territory to be Annexed
By law, only certain territories may be annexed into a city. Two main restrictions apply.
First, a city may only annex territory that is “contiguous” to the city. 167 Second, a city may only
annex territory if it is “reasonable” to do so. 168 The latter standard originated in case law and is
applied on a case-by-case basis, taking into consideration land use laws, the city’s projected
growth, and the city’s ability to provide urban services to the area, among other factors. 169
The contiguity requirement is found under ORS Chapter 222, which authorizes a city to
annex new territory only if it “is contiguous to the city or separated from it only by a public right
of way or a stream, bay, lake, or other body of water.” 170 This requirement does not necessarily
mean that most of the territory must be contiguous to the city. Taken literally, this provision only
requires some connection to the city, either by a narrow strip of land or even an annexed right-ofway running back to it. 171 Courts applying the “reasonableness” standard likewise have held on
many occasions that so-called “cherry stem” annexations are proper. 172 As one court noted, an
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irregularly shaped annexation is not “per se unreasonable,” suggesting that other factors weigh
more on the reasonableness of annexation than the adjacency of the property to the city. 173
By and large, the most significant factor for the “reasonableness” of an annexation is
whether it complies with land use law. 174 Therefore, a city preparing to annex new territory must
be aware of any applicable statewide planning goals or local comprehensive plans.
b. Annexation procedure
For the most part, annexation may be initiated in one of two ways: through a petition by
territory residents or through a motion of the city council. 175 The general rule is that whenever a
proposal for annexation is raised, a city must submit the proposal to the voters of the territory
and the voters of the city. 176 This rule is subject to many exceptions, which are addressed below.
However, if no exceptions apply and elections are held in both the city and territory, then these
two elections must occur within one year of each other. 177 The votes may happen simultaneously
in the same election as long as the proposals appear on the ballot separately. 178
To promote annexation, any proposal may include a special rate of taxation for the new
territory that is a ratio of the highest rate of taxation applicable to property within the city. 179
Proposals submitted by petition may include a special rate with a term of up to 10 years; those
submitted by the city may have a term of up to 20 years. 180 The special rate may increase from
fiscal year to fiscal year pursuant to a proposed schedule, but in no event can it exceed the rate of
taxation on which the rate ratio is based. 181 If the annexation is approved, then the city cannot tax
the annexed territory at any other rate than the special rate for the term that it is in effect. 182
Not all annexations require elections in both the city and the territory. First, city elections
are not required as long as a public hearing is held on the issue and the election is not mandatory
under the city’s charter. 183 Second, a territory election is not required if an adequate number of
landowners in the territory consent to annexation. 184 Third, under certain circumstances, neither
a city or territory election is required, though the annexation itself might be. 185 In other words,
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some provisions waive all election requirements for annexation
and then require cities to take on new territory. 186
1. Annexation without City Elections
Public hearings under ORS 222.120 eliminate the need
for a city election on annexation, unless a city charter provision
expressly requires otherwise. In lieu of an election, this provision
permits a city to hold a public hearing before the council on the
matter of annexation. The meeting must be noticed at least once a
week for two consecutive weeks and must provide an
opportunity for voters in the city to “appear and be heard” on the
issue. 187 Once this takes place, the city may declare annexation
of a territory on condition that other requirements are satisfied. 188
This exception has limits. First, at least some city charters
require that all annexations be put to a vote before city voters. 189
ORS 222.120 avoids preempting these laws by stating that a
public hearing is permitted only if an election is not “expressly
required…by the city charter.” 190
Second, an election may be unavoidable on the annexation issue
— even for cities that do not expressly require one — if a
referendum is called following the public hearing. Under ORS
222.120, any ordinance on annexation in lieu of a city election is
subject to referendum. 191 A successful referendum petition will
nullify the effect of the public hearing and put the matter up for
an election. 192
2. Annexation without Territory Elections
Just as public hearings may eliminate the need for a city
election, the written consent to annexation by territory
landowners may eliminate the need for a territory election.
Generally, landowners may consent to annexation either by filing
statements of consent with the city or by entering into annexation
contracts with the city. ORS Chapter 222 provides multiple

An election on
annexation is not
required in the
territory when:
(1)
222.170(1) -- Landowners
consent by a triple majority.
(2)
222.170(2) -- Landowners and
registered electors consent by a
double majority.
(3)
222.125 -- Landowners consent
unanimously and at least half the
registered electors do also.
(4)
222.127 -- All landowners file a
petition and the territory meets
certain criteria.
(5)
222.750 -- The territory meets
the criteria for an “island.”
(6)
222.855 -- Oregon Health
Authority finds that the territory
represents a “danger to public
health.”
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standards of consent that, if met, eliminate the need for an election.
First, a territory election is not necessary under state law if a so-called “triple majority” of
territory residents consent to annexation. 193 The term “triple majority” refers to there being
support for annexation among (1) more than half of the landowners in the territory (2) who also
own more than half of the total land in the territory, (3) the assessed value of which is more than
half of the assessed value of all real property in the territory. 194 Oregon courts have upheld this
form of annexation, despite the possibility that the landowners themselves may not be registered
as voters or even residing in the territory to be annexed. 195 In Morsman, the court found this law
does not discriminate against a suspect class, that there is no fundamental right under the U.S.
Constitution to vote on annexation, and that the state has an interest in eliminating the burden of
an election where it is already clear annexation is favored by many property owners. 196
Second, an election is unnecessary if instead a “double majority” of residents consent to
annexation. 197 A “double majority” consists of (1) more than half of the registered voters in the
territory and (2) the owners of more than half of the land, whether or not they are the same
individuals. 198 As long as a majority of each class file statements of consent, then an election on
annexation need not be held. 199
A statement of consent filed with a city is a public record and only is valid for one year,
unless a longer period of time is expressly stated in writing. 200 As noted above, consent may also
take the form of an annexation contract, or an agreement between a city and a landowner that
guarantees city services in return for the landowner’s “consent to eventual annexation.” 201
Unlike statements of consent, annexation contracts must be recorded and are binding on any
successors in interest in the property. 202
Significantly, neither one of these processes eliminates the need for the annexing city to
hold a city election, or else a public hearing under ORS 221.120 if permitted by local law. 203 As
an additional requirement, both the double and triple majority provisions require that landowners
file their statements of consent prior to the city election, or else the public hearing if permitted by
local law. 204 This distinction is important because other landlord consent provisions under ORS
Chapter 222 do waive the requirement for city elections as well as territory elections.
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3. Annexation without Any Election
A final category of provisions under ORS Chapter 222 features those that eliminate
election requirements for both the city and the territory. Like the public hearing exception above,
most of these provisions include a carve-out for ordinances or charters that do require elections
on annexation. 205 That said, one provision applies regardless of local law. 206
Unanimous Landowner Consent
No election is required under state law in the city or in the territory proposed to be
annexed if 100% of the landowners in the affected territory consent to annexation and other
conditions are met. 207 There are two such provisions: ORS 222.125 and ORS 222.127.
Purportedly, these laws apply regardless of contrary provisions under local law, such as a charter
that requires a local vote on annexation. 208
Under ORS 222.125, cities “need not” hold an election in the territory or in their
jurisdiction if all of the landowners and at least 50% of the electors in the territory consent to
annexation. 209 If these conditions are met, cities may declare annexation through a resolution or
ordinance, showing the boundaries of the annexed area with an attached legal description. 210
Under ORS 222.127, no elections are permitted and cities must annex the proposed
territory if they receive a petition signed by every landowner in a territory and a number of other
conditions are met. 211 This law preempts any local ordinance or charter that requires a city
election. 212 Annexation is required only if the territory is within the city’s urban growth
boundary, is or will be subject to the city’s acknowledged comprehensive plan upon annexation,
and is compliant with all other local ordinances. 213 The territory also must be contiguous. 214
The state enacted this law in 2016 as SB 1573. 215 To date, no court has addressed
whether this law violates the home rule provisions of the Oregon Constitution. 216 Arguably,
cities or else its voters have a right to select when to extend the city’s boundaries. 217 The
decision to annex, not the annexation itself, might be a matter of local concern that blocks state
preemption. 218 In City of Corvallis v. State, the court of appeals avoided ruling on this
See ORS 222.915; see also ORS 222.750(7).
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question. 219 The court upheld ORS 222.127 as applied to Corvallis and Philomath because the
city charters permit annexation without a local election whenever they are “mandated by state
law.” 220 Of course, some city charters do require an election for all annexations, even those
mandated by state law. 221 The decision in City of Corvallis v. State does not resolve the conflict
between ORS 222.127 and those charters.
Island Territories
No election is required for the annexation of so-called “island” territories that are entirely
surrounded by a city’s boundaries. 222 Under ORS 222.750, a city may annex such a territory after
one public hearing upon notice to every landowner in the territory. 223 However, this provision
does not waive the requirement for an election that is required by a city’s charter or ordinance. 224
Moreover, if local law does require a city election, then ORS 222.750 requires that election be
open to the residents of the island territory as well as the city. 225
“Island” territories are territories that are (1) completely within the corporate boundaries of a city
or (2) completely surrounded by the annexing city and other natural or artificial boundaries, such
as other cities, a large body of water, and Interstate 5. 226 Ironically, the provision does not apply
to literal islands, i.e., territory that is completely surrounded by water. 227
If a city seeks to annex an “island” territory under ORS 222.750, the city must annex the
entire territory. 228 Annexing a portion of the territory is not permitted because the provision
authorizes annexation of “such territory,” not any part of it. 229
Health Hazard Abatement
Finally, under the Health Hazard Abatement Law, no elections are permitted and a city
must annex a territory if the Oregon Health Authority (OHA) finds that a public health danger
within the territory can be abated through annexation. 230 Just like ORS 222.750, this law does
not apply “if the charter or ordinances of the city conflict with or are inconsistent with” the
provision. 231 Thus, if local law does require an election on all annexations, this will take
precedence. 232
City of Corvallis, 304 Or App at 181-82.
Id. at 182.
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This law lists three examples of dangers to public health, but the list is not exclusive: (1)
impure or inadequate domestic water, (2) inadequate sewage or garbage disposal, and (3)
inadequate drainage of surface water. 233 The proposed territory must also be “otherwise eligible”
for annexation and must be within the urban growth boundary of the city. 234
Annexations under this provision begin in one of three ways. First, the city itself can
initiate the proposal by adopting a resolution calling for an OHA investigation into whether a
public health danger exists in the proposed territory. 235 Second, the local public health authority
— generally the county — can initiate an OHA investigation in the same manner as the city. 236
Third, at least 40% of residents in a territory may petition the local public health authority to
initiate the OHA investigation. 237
Next, OHA must hold a public hearing in the affected territory and hear any person who
may be impacted by annexation, including city residents. 238 Within 60 days of the hearing, OHA
then must issue findings on whether a public health danger exists and provide an opportunity for
additional oral or written arguments. 239 Within 30 days of the final additional hearing, if any, the
OHA director must file a certified copy of the findings with the city or else issue an order that no
public health danger exists. 240 At this time, OHA may reduce the boundaries of the territory that
has been proposed for annexation. 241
If a city receives from OHA a certified copy of findings that a public health danger exists,
then the city must adopt an ordinance that annexes the territory. 242 This ordinance, as well as any
final order from OHA, is subject to judicial review. 243
ii.

Withdrawal

Withdrawal is the process of detaching territory from a city’s jurisdiction. 244 Previously
laws referred to this boundary change as “disconnection.” 245 Like annexation, this process is a
minor boundary change; it retracts the boundaries of a city but otherwise leaves the city intact. 246
That said, withdrawal can be a significant land use decision. 247 Ultimately, if an area is
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withdrawn from the city, then from the date of withdrawal it becomes free from assessments and
taxes by the city; however, it remains subject to any bonds or indebtedness. 248
The withdrawal process under state law is relatively straightforward. As noted above, the
Oregon Supreme Court expressly recognizes withdrawal as an exercise of intramural authority
by cities; this authority flows from the right to amend a local charter under the home rule
provisions of the Oregon Constitution.249 Theoretically, cities therefore have authority to adopt a
withdrawal process under local law, though it is unclear what interest the state might have in
maintaining a uniform process for withdrawal. This section will focus exclusively on the state’s
withdrawal process under ORS 222.460.
Withdrawals may only be proposed by a resolution of a city’s governing body. 250 The
resolution must state the name of the city and the city’s intent to withdraw, describe the
boundaries of the territory to be withdrawn, and include a cadastral map of the area prepared by
the county assessor. 251 No later than 30 days after adopting this resolution, the city must hold a
properly noticed public meeting for the purpose of receiving testimony. 252 The city may choose
to alter the withdrawal proposal based on this hearing. 253 Once the hearing is held, the city must
then prepare an order for a second meeting — a final hearing — that must take place no later
than 50 days and no earlier than 20 days from the date of the order. 254
The order must declare that written requests may be submitted prior to the final hearing
by registered electors in the territory proposed to be withdrawn from the city. 255 If the city
receives written requests from 100 of these electors, or at least 15% of these electors, then the
city must hold an election on the withdrawal. 256 alternatively, if insufficient requests are filed,
then the city is authorized to declare the territory detached from the city without holding an
election. If an election is necessary, a majority of the votes cast in the affected territory need to
support the proposed withdrawal. 257
B.

Major Changes: Merger, Consolidation, and Disincorporation

State law provides the processes for merger, consolidation, and disincorporation of cities.
In a merger, one or more cities go out of existence and the belonging territory becomes part of an

ORS 222.460(10).
Schmidt, 211 Or at 517 (holding that cities cannot annex territory without a grant of extramural authority but that
cities “may exercise their home rule powers and exclude territory previously included within their limits.” (emphasis
in original)).
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existing city. In a consolidation, one or more cities — or adjacent unincorporated territories —
combine to form a new city. Disincorporation involves just one city terminating its existence.
Unless expressly permitted by state law, local laws have no bearing on these procedures.
The power to surrender a city charter is not among the powers granted to cities by the home rule
provisions of the Oregon Constitution.258 Accordingly, the power of a city to give up its charter
— if it is has this power at all — must flow from extramural authority granted to it by the
state. 259 While the Oregon Constitution prohibits the state from repealing the charter of any one
city, i.e. by special laws, the state may establish any number of processes for repealing a charter
under general law. 260 These are those processes.
Note that a report of any major boundary change by a city must be filed with the county
clerk and assessor within 10 days of the change. 261
i.

Merger

State law permits the merger of a city into an adjoining city upon an election. 262 The
Oregon Constitution expressly authorizes the state to establish this process, but with the added
condition that “a majority of the electors of each of the incorporated cities…” support the
merger. 263 To be eligible, the merging cities also must be “adjoining.” 264 State law defines
“adjoining” as sharing a river as a common boundary or possessing boundaries that are within
1,500 feet from each other at the nearest point. 265 State law also requires a written agreement
prior to a merger that addresses each city’s unfunded liabilities or surpluses, if any, in the Public
Employees Retirement System (PERS). 266 Examples of merger include the cities of Empire and
Eastside, which merged into Coos Bay on separate occasions, and the city of West Salem, which
merged into Salem in 1949. 267
For a city to merge into an existing city and surrender its charter, the question of merger
must first be raised by a petition. Generally, this petition must comply with state laws governing
prospective petitions for local initiatives and referendums. 268 However, a city may have its own
process for local initiatives and referendums pursuant to Article IV, Section 1 of the Oregon
See Or Const, Art XI, § 2, which provides that a city may adopt or amend a charter, but not repeal it.
See McKeon v. City of Portland, 61 Or 385, 389 (1912) (finding that while voters have “the power to enact or
amend the [charter] giving it a legal entity, but they have no power to repeal that instrument.”).
260
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Constitution. 269 Regardless, merger petitions cannot be
submitted more than once in a 12-month period and must include
a proposed permanent tax rate for the merged city. 270 Further,
this rate must be the rate that would produce the same amount of
tax revenue otherwise produced by the cities if they remained
separate. 271 Any city that has not yet imposed a property tax may
propose a permanent rate limit as part of this process, which will
be taken into account in determining the rate for the merged
city. 272 If a petition meets all of these requirements under state or
local law, then the city must call an election. 273
For the second city, the one into which the first city is
merging, the question of merger may be submitted to its voters in
one of two ways. The city may do so on its own resolution, or a
second citizen petition may compel the city to put the merger to
a vote. 274 The petition must meet the same requirements as the
first petition above. 275
For the most part, merger ballot measures follow the
procedures for any other measure under Oregon’s election
law. 276 There are a few exceptions. First, the statement that is
part of each city’s ballot measure must include the proposed
permanent tax rate from above, as well as a general description
of the city boundaries that would result from the merger. 277
Second, the election notice for each city’s measure must include
a map of the new city’s boundaries. 278 Third, each election must
be held “on the next practicable date” permitted for a local
election. 279 For a city that has not yet approved operating taxes
and is proposing a permanent rate limit as part of its merger

Key Differences
Between Merger
and Consolidation
Merger______________
• Separate elections
• Two cities combine
into an existing city
• Prospective petition
is unnecessary
• Cannot include any
surrounding areas
• Might require an
“absolute majority” of
eligible voters
Consolidation________
• Single election
• Two or more cities
combine to form a
new city
• Prospective petition
must be filed
• May include certain
surrounding areas
• Requires a majority
of the votes cast
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measure, the election must be held in May or November. 280 The two elections do not need to be
held simultaneously; state law provides that “it is sufficient if both are held within a period of
one year.” 281
To be valid, each city’s merger measure requires authorization by “a majority of the
electors” of each city. 282 For a city that has not yet approved operating taxes and has proposed a
permanent rate limit as part of the merger, the merger measure also must be voted on by at least
50% of registered voters eligible to vote in the election. 283 This is sometimes referred to as an
“absolute majority” instead of a simple majority. 284 Arguably, an absolute majority is required
for all mergers because the Oregon Constitution requires support of “a majority of the electors,”
not a majority of the electors voting on the measure. 285
If the merger is approved by a majority of the eligible voters in each affected city, then
the two cities will merge 30 days after the date of the last election held on the matter. 286 The
effect of the merger is that all property, debts and liability, and general jurisdiction of the
merging city is transferred to the newly merged city. Any pending suits, actions, or proceedings
of the merging city must be “defended or prosecuted to termination” by the merged city. 287
ii.

Consolidation

In addition to mergers, state law also provides a process for the joining of two or more
adjoining cities and adjoining unincorporated areas. 288 In contrast to mergers, consolidation
results in the incorporation of a new city. 289 The cities of Oceanlake, DeLake, and Taft
consolidated in 1965 and were incorporated as Lincoln City. 290 Past efforts to consolidate the
cities of Coos Bay and North Bend have been rejected by voters. 291
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Consolidation requires two or more cities to repeal their charters for the charter of the
newly incorporated city. Unlike annexation, unincorporated territories do not need to be
contiguous to the consolidating cities; the consolidation process permits the incorporation of
noncontiguous territory if it is within three miles from “the rest of the territory of the city.” 292
Consolidation elections require approval from a majority of voters in (1) the most populous city
proposed to be consolidated and (2) at least one other city or unincorporated area. If two or more
cities propose to consolidate, state law also requires a written agreement addressing each city’s
unfunded PERS liabilities or surpluses, if any. 293
Like incorporation, the consolidation process begins by filing a prospective petition with
the county clerk in which the proposed city lies. 294 In the event the proposed city lies in more
than one county; the petition is filed with the county clerk of the county in which the largest part
of the proposed city lies. 295 In addition to the required petition, consolidation necessitates the
filing of an economic feasibility statement.296 This economic feasibility statement must contain
three things: “(1) a description of the services and functions to be performed or provided by the
proposed city; (2) an analysis of the relationship between the services and functions to be
provided by the proposed city and other existing or needing governmental services; and (3) a
proposed first year line item operating budget and a projected third year line item operating
budget for the proposed city that demonstrates the city’s economic feasibility.” 297
The prospective petition must also state the proposed city’s permanent rate limit for
operating taxes. 298 As with mergers, a city that has not imposed a property tax may propose a
permanent rate limit as part of the consolidation process; if so, the city’s proposed rate limit must
be taken into account in determining the proposed rate limit of the new city. 299
Upon receiving the prospective petition and the economic feasibility statement, the
county clerk dates and time stamps the petition and authorizes its circulation. 300 The clerk also
sends a copy of the petition and economic feasibility statement to each of the cities included in
the proposed consolidation. 301
The consolidation process requires this petition to be signed by no less than 10% of the
electors of each city and unincorporated areas included in the consolidation. 302 All signatures
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must be obtained within one year of filing the prospective petition with the county clerk. 303 The
petition must state the name of the proposed new city, the names of every city to be included in
the proposed city, and the boundaries of every unincorporated boundary that would be included
as well. 304 The petition must also include the proposed permanent tax rate limit for the proposed
city, which must be the rate that would generate the same amount of tax revenue that the city or
cities would otherwise produce in the absence of consolidation. 305 Once the signatures are
collected, the completed petition may be filed with the city recorder of any city that the petition
proposes to consolidate. 306
Once the petition is filed, a joint convention is required of the governing bodies of all of
the cities proposed for consolidation. The convention must be held at the usual meeting place of
the governing body of the city with the largest population, and it must be held within 20 days
from when the completed petition is received. 307 If the governing bodies find the petition proper
and compliant with Oregon’s planning goals, then each governing body approves the petition and
appoints two residents from its city to be members of a charter commission tasked with drafting
the proposed consolidated city’s new charter. 308 In cases where the proposed consolidation also
includes unincorporated areas, the governing body for that county must appoint two additional
electors to the charter commission.309 At this stage, if the governing bodies determine that the
proposal includes noncontiguous areas separated by a distance of more than three miles, this
must be stated and the governing bodies must cancel any further proceedings related to the
consolidation proposal. 310
The charter commission has 60 days from the date of its creation to prepare a charter. 311
During the drafting of the proposed charter, the charter commission may employ attorneys and
seek other assistance at the expense of the cities proposed to be incorporated. 312 Once the charter
commission finalizes its proposed charter, the commission’s secretary files certified copies of the
charter with the governing bodies. 313
The consolidation election follows the standard procedure for local measures under
Oregon’s election law, but with several caveats. 314 First, the election must be held on the date of
the next primary or general election but cannot be earlier than 90 days after the filing date of the
proposed city’s charter. 315 The election must be held in May or November if a city that has not
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yet approved operating taxes is proposing a permanent rate limit during consolidation. 316 Second,
the chief elections officer is the clerk of the county in which the largest of the cities proposed to
be consolidated resides. 317 Third, if the proposal includes unincorporated areas, then notice of the
election must include a map of the boundaries of each unincorporated area and those of each
city. 318 Fourth, the ballot title must include a general description of the proposed city’s
boundaries. The statement must use “streets and other generally recognized features” and cannot
exceed 150 words. 319 Fifth, the consolidation measure itself must ask three questions: (1)
whether the proposed city should be incorporated, (2) whether the proposed charter should be
adopted, and (3) whether the proposed permanent rate for the city should be adopted. 320
Drafting the ballot title is the subject of a second joint convention of the cities. 321 Once
the governing bodies receive the draft charter, they must meet again to adopt a ballot title for the
question of consolidation. 322 The ballot required for consolidation must comply with the
requirements of ORS 250.035. 323 Upon completion of the ballot title, but no later than the 61st
day before the date of the election, the clerk of this joint convention must file the ballot title with
the county clerk of the county in which the largest of the cities resides. 324 However, if this
second joint convention does not result in an agreement upon the date of the election or the
adoption of a ballot title, then the county clerk of the county in which the largest of the cities
resides must determine the ballot title. 325
To consolidate, the majority of the votes cast in the most populous city and the majority
of the votes cast in at least one other city or unincorporated area must favor consolidation. Of
course, for a city that has not yet approved operating taxes and has proposed a permanent rate
limit as part of the consolidation process, the consolidation measure also must be voted on by at
least 50% of registered voters eligible to vote in the election. 326 Upon conclusion of the election,
it is the chief election officer’s responsibility to canvass separately the votes cast in each city and
in each unincorporated area. 327 The chief election’s officer shall deliver a certified copy of the
abstracts to the governing body of each city, and the governing bodies then meet in a third joint
convention to review the abstracts and determine the outcome of the election. 328 If the election
results cause more than three miles of noncontiguous area to exist, those portions not contiguous
shall not be part of the new consolidated city. 329 Otherwise, if sufficient votes are cast in favor of
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318
ORS 222.265(3)
319
ORS 222.250(4).
320
ORS 222.250(2).
321
ORS 222.250(1).
322
Id.
323
Id.
324
ORS 222.250(5).
325
ORS 222.250(3).
326
ORS 222.050(4).
327
ORS 222.270(1).
328
ORS 222.270(2).
329
ORS 222.270(4); see ORS 222.210(2).
316
317

Oregon Municipal Handbook – Chapter 1: Nature of Cities
League of Oregon Cities

34

consolidation, the joint governing bodies issue a proclamation declaring the new consolidated
city. 330 The proclamation issued by the governing bodies is to be delivered to the Secretary of
State by the officer performing the clerk’s duties. 331
Should the first election not result in a consolidation, there exists the potential for a
second consolidation election. 332 Any city or area may request a second consolidation election if
it meets one of the following descriptions:
(1) A majority of votes cast in the first election in the city or area from which a second
vote is being requested was in favor of the consolidation but the city or
unincorporated area is not contiguous to any other portion of the consolidated city; or
(2) A majority of votes cast in the election in the city or unincorporated area is against
consolidation but the city or unincorporated area is contiguous to a consolidated
city. 333
If one of these conditions is met, then the petition for a second petition may be filed. The petition
must meet the requirements for an initiative petition under state law or else the local laws of the
county. 334 The petition must be filed with the clerk of the county in which the city or territory
lies no later than 60 days after the date of the first election; if it is filed, then the chief elections
officer will call a second election for the area on the next available election date that is no sooner
than 60 days after the filing date. 335
Once all elections are finalized, the chief elections officer has 30 days to call a special
election in the consolidated city to elect officers. 336 The actual election to determine the city’s
officers must be held on a date specified in ORS 2221.230 and cannot be sooner than 90 days
after the date on which the chief elections officer called for the election. 337
On the 10th day following the date on which officer elections is called, elected officials
will take office. 338 The day the elected representatives assume office (absent a different provision
in the charter) is the date the newly consolidated city is officially incorporated as a city. 339
A consolidation has many impacts. Upon the city’s incorporation, it obtains all of the
assets, liabilities, and obligations of the cities it encompassed. 340 All of the ordinances in effect
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in the original cities, “so far as [they] are not inconsistent with the [new] charter . . . , shall
[remain] in effect” and become the consolidated city’s ordinances. 341 And all complaints and
prosecutions for crimes committed or ordinances violated, and any other suit or cause of action,
in the original cities become the responsibility of the consolidated city, absent a charter provision
to the contrary. 342
iii.

Disincorporation

Finally, state law permits cities to disincorporate in certain circumstances. 343 Two main
conditions apply. First, cities seeking to disincorporate cannot be liable for any debt or for any
other obligation. 344 Second, a “majority of the electors of the city [must] authorize” the
disincorporation. 345 The clause “majority of electors” replicates verbatim the language in Article
XI, Section 2a, of the Oregon Constitution.346 As courts have noted, it is unclear if this language
requires a simple majority of the votes cast in an election or an “absolute majority” of the city’s
registered voters. 347 If an absolute majority is required, then cities would need at least a 50%
turnout of its voters and, among them, a majority that supports disincorporation. Oregon courts
have not yet resolved this question. 348
To disincorporate, a petition must be filed with the city in accordance with the process for
a local initiative or referendum. 349 Upon receiving a petition that meets these requirements, the
city must call an election on the topic. The election on disincorporation must be held during a
November election and, if the disincorporation measure fails, the petitioners must wait two years
before a subsequent attempt. 350
Disincorporation becomes effective 60 days after it is authorized. 351 Within 30 days after
it is authorized, the city must convey all of its real property and property rights to the county in
which it is located. The city’s records must be transferred to the county by day 60. 352

ORS 222.300(1). Oregon law is silent on how to resolve inconsistencies among original cities’ ordinances. For
instance, consolidating cities are certain to have ordinances on subjects like traffic, utilities, and business licenses.
Duplicate provisions will create ambiguity and some provisions might directly conflict with one another. To avoid
complex legal disputes, cities should determine in advance what ordinances will remain in effect and repeal the
others upon consolidation.
342
ORS 222.300(2).
343
ORS 221.610.
344
Id.
345
Id.
346
Id.; see also Or Const, Art XI, § 2a.
347
See De Young v. Brown, 297 Or App 355, 360 n.3. (2019) (quoting Chamberlain v. Myers, 344 Or 605, 609
(2008)).
348
See School Dist. No. 17 of Sherman Cty. v. Powell, 203 Or 168, 179 (1955) (decided on other grounds).
349
ORS 221.621(3).
350
ORS 221.621(4).
351
ORS 221.650.
352
Id.
341

Oregon Municipal Handbook – Chapter 1: Nature of Cities
League of Oregon Cities

36

